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Out-of-town bankers, visiting New York, are cor- 
dially invited to call upon us. 


Mr. Justice Harlan of the 
U. S. Supreme Court in 
the recent case of Brown v. The Marion 
National Bank of Lebanon, Ky., lays 
down very clearly the principles govern- 
ing the penalties and forfeitures incurred 
by national banks through loaning 
money at usurious rates, in violation of 
Secs. 5197 and 5198 U. S. Rev. St. The 
latter section is a two-pronged penalty 
provision, providing for forfeiture of 
the entire unpaid interest carried with, 
or agreed to be paid upon, a usurious 
note; and providing for recovery back 
by the borrower, within two years after 
payment, of twice the interest actually 
paid upon a usurious note. 

The situation chiefly dealt with,is the 
case of an original loan at usurious in- 
terest, followed by successive renewals 
from 


Usury by Na- 
tional Bank. 


year to year. For example, A 
borrows $1,000 for one year,upon a note 
promising to pay interest at a usurious 
rate. At the end of the year, A givesa 
renewal note for another year in which 


he includes the principal and interest of 
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the old note, and a further promise of 
usurious interest on the new principal 
Successive yearly renewals are there- 
after made for several years. Finally, 
the bank gets tired and brings suit 
to recover the amount of the last note. 
Now, if the including of interest as part 
of the principal of the renewal, has con- 
stituted a payment of the interest each 
year, so that not only in form, but in 
fact, it has actually become part of the 
principal, then only the interest accru- 
ing on the principal of the last renewal 
note, would be subject to forfeiture as 
unpaid interest; and this would be the 
sum total of penalty to the bank, ex- 
cept that it would be subject to an 
action by the borrower for double the 
amount of any interest on a usurious 
note which he had actually paid within 
two years from the time the action was 
All 
transactions and payments would be 
dead and buried, and the bank would 
go scot-free from any penalty there- 
for. 

But the Supreme Court of the United 
States emphatically takes a contrary 


commenced. preceding usurious 


view. Inclear language it points out 
that interest on a usurious note includ- 
ed in a renewal, does not become part 
of the principal and is not paid, and 
this same truth holds good, no matter 
how many successive renewals have 
been made. As a result, if the bank 
sues A upon the last renewal note which, 
by successive accretions of interest, has 
come to aggregate nearly double the 
$1,000 of the first note, everything in 
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excess of that sum will be regarded as 
interest carried by the last named note, 
and subject to the penalty of forfeiture; 
and the bank’s recovery against A will 
be limited to the original $1,000, on 
which legal allowed 
from the time it commences the action 

Of course, in such case, no interest hav- 


interest will be 


ing actually been paid, no penalty ac- 
tion for recovery from the bank of twice 
the amount 
to A. 

The case in which this decision has 
been rendered comes to the Supreme 
Court on an appeal from the decision 
of the Court of Appeals in Kentucky, 
which last named court have recently 


of paid interest accrues 


vacillated to both extremes on this ques- 
tion. In January 1892 they rendered a 
decision in the present case of Brown v. 
Bank (now reversed by the Supreme 
Court) to the effect that the provision 
of $5198 providing for forfeiture of the 
entire interest which a usurious note 


‘carries with it or which has_ been 
agreed to be paid thereon” does not 
apply to usury which, by renewal of a 
note has become a part of the principal.* 
The following year, 1893, in a case be- 
tween entirely different parties Snyder 
v. Mt. National Bank,t the 


same court rendered a decision directly 


Sterling 


opposite, and in accordance with what 
the Supreme Court now holds, namely: 
that under the national banking law a 
national bank, by taking or charging a 
usurious rate of interest, forfeits the en- 
tire interest which the note or other 
evidence of debt carries with it and that 
the forfeiture is not waived by the giv- 
ing of subsequent notes; that however 
many renewals there may have been, 
the interest on the several renewal notes 
will be traced into the last note and the 


*See Brown v. Marion Nat. Bank, 92 Ky. done 
to4 Ky. 231. 
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entire interest eliminated, all partial 
payments being applied to the princi- 
pal. The Court said: ‘‘We now con- 
strue Brown v. Marion Nat. Bank, 92 
Ky. 607, to be in harmony with the 
foregoing views.” 

However, when thereafter, Brown v. 
Bank again came before the Kentucky 


Court of Appeals{t upon complaint that 


the court below failed to deduct from 
the face of the notes in suit usurious in- 
terest that had been embraced in the 
notes on renewals, and referred to the 
case of Snyder v. Bank as authority and 
inconsistent with the view expressed 
on the point on the former appeal of 
Brown v. Bank, the Court said: ‘*The 
two cases are undoubtedly not in har- 
Never- 
theless, we hold that the judgment on 
this 


case, and since the judgment now ap- 


mony on the point mentioned. 
the former appeal is the law of 


pealed from seems to be in accordance 
with the mandate from this court, it 
must stand, and is therefore aftirmed.”’ 

It is this judgment in Brown v. Bank 
which is now reversed by the Supreme 
Court of the United States, and the law 
the 
cision of the Court of Appeals of Ken- 
tucky in Snyder v. Bank, which they 
refused to apply on the second appeal 


announced in harmony with de- 


in Brown v. Bank because they had 
previously decided the 


Brown v. Bank 


first appeal in 


to the contrary, and 
that 


to be changed, although they shortly 


thereby made a law for case, not 
thereafter made a contrary law for all 


the other national banks in the state. 


Title to Remittarces 


A point of some im- 
in the Mail. 


portance to bankers is 
cleared up by the United States Circuit 
Court of Appeals in Hayden v. Chemi- 





tReported in 35 S. W. 926 





EDITORIAL. 


cal National Bank, reported in this num- 
ber. It involves the title to remittances 
made by or on behalf of a debtor bank, 
to its creditor correspondent, where 
subsequent to the mailing, but prior to 
their receipt, the debtor bank suspends 
and shuts up shop. From the decision 
it will be seen that the deposit in the 
mail constitutes a delivery and transfer 
of title to the bank to which the letter 
is addressed, Uncle Sam being its agent 
and not the agent of the sender; hence 
the creditor bank is entitled to the pro- 
ceeds, notwithstanding the subsequent 
suspensicn of the debtor bank prior to 
the time the remittances actually get to 
its hands, unless the payment can be 
set aside upon some ground of fraud upon 
other creditors. 

In the present case, the debtor wasa 
national bank, and it was contended 
that the remittance payments were void, 
because of section 5242 U. S. Rev. Stat. 
which declares that all transfers of the 


securities of a national banking associa- 
tion, and all payments of money ‘ ‘made 
after the commission of an act of bank. 
ruptcy, or in 


contemplation thereof, 
made with a view of preventing the ap- 
plication of its assets in the manner pre- 
scribed by this chapter, or with a view 
to the preference of one creditor to an- 
other, except in payment of its circula- 
ting notes, shall be wholly null and 
void.” 

Doubtless most every national bank 
that fails between the time remittances 
are mailed, and the time they reach their 
destination, must have been in an insol- 
vent condition before the mailing; but 
is does not follow that in every such 
case where the officers are aware that 
the bank is insolvent, payments or re- 
mittances made are void under this stat- 
ute. If it did, not only correspondents 
but depositors in banks, would frequent- 
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ly be in a precarious position, for many 
a bank runs along for months in an in- 
solvent condition, before actual suspen- 
sion. But the court points out that in 
order to constitute a violation of this 
statute, the payment must be made with 
an intention to prefer one creditor to 
another, or to defeat the distribution of 
the assets in the manner provided by 
statute, and in all the cases in which 
this construction has been given the 
statute, an act of insolvency preceded 
or accompanied the payment. 

In the present case, it was not estab- 
lished that the remittances were made 
under these conditions, and although 
when made, the debtor bank was insol- 
vent, and had been for some time pre- 
vious, they are upheld as valid by the 
court. 


We invite the attention of 
stockbrokers in New York 
City to the decision of the Appellate 
term of the Supreme Court in Marshall 
v. DeCordova which we publish in this 
number, holding a firm of stockbrokers 
liable to return money to a trust estate 
which had been deposited by the trustee 
in speculative account and lost. 

It occasionally happens that the sud- 
den accession of wealth by an individual 
in a trust capacity arouses atemptation, 


Trust Fund 
Deposited as 
Margin. 


too strong to resist,to speculate with the 
trust fund in the hope of thereby making 
a profit with the money of others for his 
own individual purposes, Ifhesucceeds, 
well and good; the trustee returns what 
he has temporarily ‘‘borrowed”’, the 
trust estate remains intact and an indi- 
vidual gain has been made; but if he 
fails, as is too often the case, the trust 
estate is depleted and the trustee suffers 
punishment, 

In speculating through stockbrokers, 
where the customer puts up money as 





188 


margin with the broker, the latter has 
no means of knowing and no duty of 
inquiry as to whether the money is the 
customer’s own, or is held in a trust 
capacity. Money has no ‘‘ear-mark,” 
and in transactions of deposit as margin, 
as well as in all other transactions involv- 
ing the payment of money, the payee 
takes it free from claims of others. 

But in the present case, the customer 
did not deposit ‘‘money” as margin. 
The trust fund was kept on deposit in 
a bank in his name as trustee, and in 
making his deposit of margin with the 
broker the customer delivered a check 
signed ‘‘N, Trustee,” and the broker 
opened his speculative account in the 
name of “ N, Trustee.’”” Now, we do 
not know how many brokers are foolish 
enough to accept margins in this form; 
but if there are any who, like the 
brokers in this case, think it is safe, it 
will be very important for them to read 


the decision now published, which will 


dispel any such illusion. In brief, a 
check signed ‘‘N. Trustee” puts the 
broker on inquiry as to the ownership 
of the money, and a mere inquiry of the 
customer himself, who answers the 
money is his own, will not relieve the 
broker if the money in fact belongs to 
another. The result of such a careless 
course of business is illustrated in this 
case. Five thousand dollars is depos- 
ited as margin by check signed as 
trustee, A series of speculative trans- 
actions follow, first profitable, subse- 
quently unprofitable, and the margin is 
wiped out. After some of these trans- 
actions have taken place, the broker be- 
comes uneasy as to the ‘‘trustee” part 
of the account, and inquires of his cus- 
tomer, who assures him that the money 
is his own and he simply carries it in 
that form so as to have it free from sub- 
jection to certain private debts. The 
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broker, however, is not satisfied, and 
has the form of the account changed 
to an individual one, and after this is 
done, the margin is finally wiped out 
and lost. Afterwards it comes out that 
the money belongs to an estate, and 
though six years have elapsed, th¢ 
broker is still held liable for the money 
to theestate. The warning of this case, 
therefore, should be thoroughly heeded. 
Margins should be received in money 
only,or by individual checks, Margins re- 
ceived by check signed‘“‘A. agent,” “‘trus- 
tee,”” “attorney,” or in any other rep- 
resentative capacity whatever, are a very 
risky and dangerous class of deposits for 
stockbrokers to receive. Years after the 
account is closed, it may develop that the 
money represented thereby was mis— 
appropriated trust funds for which the 
broker stil! remains liable. 


Liability of Safe 
— Company 
to Box-Renter. 


In this number we pub- 
lish a decision by the 
supreme court of New York, appellate 
division, first department, involving the 
question of liability of a safe deposit 
company to the renter of a box, for 
money, alleged by the depositor to have 
been deposited therein, and subsequently 
to be missing. 

Cases involving this liability are very 
rare, in view of the infrequency of 
losses of valuables lodged for safe-keep- 
ing in safe-deposit vaults or boxes, and 
the decision now published has, there- 
fore, an important bearing as defining 
with greater precision the legal re- 
lation of safe-deposit companies to box- 
renters, and the degree of their respon- 
sibility in case of loss. 

The facts of the casein court are 
capable of very simple statement. The 
plaintiff rented a box of the defendant 
in which, as alleged by her, she depos- 
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ited $4,000, and subsequently, when 
she opened the box, only $2,000 was 
there. She demanded the balance of, 
and then sued, the defendant company. 
Upon this proof, the trial judge dis- 
missed the complaint at the close of 
the plaintiff's case, but the appellate 
court holds she had made outa prima 
facie case which, unless rebutted, entitled 
her to recover; therefore sends the 
case back for a new trial. 

The court declares the legal relation 
which a safe deposit company holds to 
the renter of a box is that of a bailee or 
depositary for hire, and this imports an 
obligation upon the part of the deposit- 
ary to safely keep the goods committed 
to its care, and to redeliver the same, un- 
less prevented by some cause for which 
itis not responsible, When the renter 


has proved the deposit of goods and the 
failure of the depositary to produce on 
demand, he makes a prima facie case, 
and the depositary, to escape liability, 


must explain and excuse its failure to 
produce by showing some reason which 
would relieve it from liability. 

At first view, it would seem that the 
rule thus laid down might open the 
door to wholesale frauds upon safe-de- 
posit companies. Any unscrupulous 
person might rent a box and then falsely 
swear that certain money or valuables 
were missing, and thus make a prima 
facie case for recovery against the com- 
pany. 

But a closer examination of the au- 
thorities upon which the court bases 
this rule shows that there is no such 
opportunity for fraud. The safe-deposit 
company is in the relation of a bailee 
for hire, whose duty is to exercise ‘‘or- 
dinary care’—such care as a prudent 
person would exercise towards his own 
property under like circumstances—and 
who is liable only for negligence. 
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When the plaintiff makes out_a}prima 
facie case by showing a deposit and re- 
fusal to return on demand, it then be- 
comes incumbent on the company to 
show in what manner the loss occurred, 
or make whatever explanation it has, in 
the circumstances; thereupon the bur- 
den of proof is on the plaintiff, who 
must affirmatively establish that the 
company has been negligent in its duty, 
and unless the plaintiff can point to and 
establish some specific act of negli- 
gence, his complaint would doubtless 
be dismissed. 

In this connection, we would invite 
attention to our article in the Journal 
for February, 1897, upon the liability of 
safe-deposit companies and banks who 
let out safe-deposit boxes. According 
to the cases therein cited, losses from 
safe—deposit boxes have, in the past, 
arisen chiefly from (1) theft by means 
of a false key and (2) seizure 
under invalid process. It was further 
shown in that article that the responsi-- 
bility of the safe deposit company was, 
in general, defined by the terms of ex- 
press agreements between company and 
renter, and not left to be determined by 
the rule of ‘‘ordinary care” required of 
a bailee for hire, alone. In the present 
case, no such express agreement ap- 
pears, and the decision is therefore 
important as settling, what has hereto- 
fore been disputed, that a safe- deposit 
company is deemed in law to have pos- 
session of the property deposited in 
rented boxes, and holds to the depositor 
the relation and duty of a bailee for 
hire. 


The attention of bankers 
in New Jersey is invited to 
an important decision by 
the Supreme Court through Mr. Justice 
Dixon declaring the rule in that State as 


Demand note 
with Personal 
Indorsement — 
New Jersey. 
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to the time in which a demand note 
must be presented for payment to the 
maker in order to preserve the liability 
of the indorser-—also declaring the na-— 
ture of the contract of a payee of a note 
who indorses for the credit of the 
maker, 

As is well known there is a difference 
in the rules established in several of the 
States concerning the time in whicha 
demand note must be presented for 
payment in order to hold the indorser 
liable. Banks in some States, make 
loans of money upon demand notes, 
executed by the borrower, to which the 
name of a third party is indorsed to 
give the maker credit, the intention be- 
ing that the loan shall run along for a 
greater or less period and when needed 
by the bank to be called in. The courts 
in these States take cognizance of the 
character of the transaction evidenced 
by such notes, and, as was recently de- 
cided in Virginia*, hold that where a 
bank makes continuing loans, taking 
demand notes as evidence thereof, there 
is no necessity for immediate present- 
ment of such demand notes to hold the 
indorser liable. They construe the rule 
which requires a demand note to be 
presented within ‘‘a reasonable time” 
in order to hold the indorser, as being 
governed by the factsand circumstances 
in each particular case, and where a 
note payable on demand is given for a 
loan of money upon which interest is 
thereafter paid from time to time, it is 
said to be clear that the note is intended 
as a continuing security not to be at 
once presented; and even delay of two 
Or more years after execution will not 
be unreasonable so as to release the in- 
dorser. 


*See B. L. J. Sep. 1897. 
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This is not, however, the view of the 
obligation taken in New Jersey. Judge 
Dixon lays down the rule very clearly 
that to bind an indorser of a promissory 
note payable ‘‘on demand after date” 
the note must be presented within ‘‘a 
reasonable time” after its date, and that 
the circumstances to be considered in 
determining what is a reasonable time 
are only those which relate to the ability 
of the holder, and all notion of credit or 
indulgence to the maker is excluded. It 
is plain, therefore, that in New Jersey, 
banks which hold indorsed demand 
notes must use diligence in their imme- 
diate presentment, or else the indorser 
will be discharged. Such notes cannot 
be held, so far as the indorser’s liability 
is concerned, as a continuing security. 
This decision has been made in case of a 
note payable ‘‘on demand after date,” 
containing no provision as to interest. 
Whether a different construction would 
be givenif the note was payable ‘‘with 
interest,’ on the theory that these words 
indicate that the note is not designed 
for immediate payment but to run for 
an indefinite period, at interest, it is 
impossible to foretell. 

The further point is to be noted that 
one, named as payee, who indorses to 
give credit to the maker,is a commercial 
indorser whose liability is contingent on 
due demand and notice; and furthermore 
that a contemporaneous agreement 
between the parties that the maker shall 
have indulgence in payment and that 
the note need not be immediately pre- 
sented, cannot be proved to change the 
contingent liability imported by law 
from the indorser’s contract, and ex- 
cuse delay in the presentment of the 
note, 
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INVESTMENTS BY SAVINGS BANKS IN NEW YORK. 


Text of the “Higgins Bill” signed by Governor Black on April 13, and constituting Chapter 236, Laws of 1898 
together with the views of prominent savings bank presidents upon the effect of the new legislation. 


An Act*® to amend the banking law, rel- 
ative to securities in which deposits 
may be invested, 

The People etc. do enact as follows: 

Section 1. Subdivision 6, of sec. 116 
of chapter 689 of the laws of 1892, enti- 
tled ‘‘An act in relation to banking cor- 
porations,” as amended by the act of 
chap. 813 of the laws of 1895, is hereby 
amended so as to read as follows: 

6. In bond and mortgages on unin- 
cumbered real property situated in this 
state, worth at least twice the amount 
loaned thereon. Not more than 65 per 
centum of the whole amount of deposits 
If the 


loan is on unimproved and unproductive 


shall be so loaned or invested. 


real property, the amount loaned thereon 
shall not be more than 4o per centum of 
its actual value. [No investment in any 
bond and mortgage shall be made by 
any savings bank except upon the report 
of a committee of its trustees charged 
with the duty of investigating the same, 
who shall certify to the value of the 
premises mortgaged or to be mortgaged, 
according to their best judgment, and 
such report shall be filed and preserved 
among the records of the corporation, 
Also in the first mortgage bonds of 
any railroad corporation of this state,the 
principal part of whose railroad is lo- 
cated within this state; or in the mort- 
gage bonds of any such railroad corpor- 
ation of an issue to retire all prior mort- 
gage debt of such railroad corporation; 
provided that at no time within five 
years next preceding the date of any 
such investment shall such railroad cor- 
poration have failed regularly and punc- 


*Matter in brackets is new. 


tually to pay the principal and interest 
of all its mortgage indebtedness, and in 
addition thereto or regularly and punc- 
tually have paid dividends upon all its 
outstanding capital stock during the 
preceding five years, at the rate of not 
less than 4 per centum per annum; and 
provided turther, that at the date of 
outstanding 
capital stock of such railroad corpora- 


every such dividend the 


tion shall have been equal to at least 
one-half of the total mortgage indebt- 
edness of such railroad corporation, in- 
cluding all bonds issued or to be issued 
under any mortgage securing any bond 
in which shall be 
made. Not more than 20 per centum of 
the whole amount of deposits shall be 
so loaned or invested. Street railroad 
corporations shall be considered 
railroad corporations within the mean- 
ing of this section. | 

§ 2. This act shall take effect immedi- 
ately. 


such investments 


not 


Following are the views of prominent 
savings bank officers upon the measure: 

John Harsen Rhoades, President of 
the Greenwich Savings Bank, says: 

‘‘As I understand the so-called Hig- 
gins bill, it provides that the savings 
banks in this state can invest in the first- 
mortgage bonds of any railroad corpor- 
ation of this state, the principal part of 
whose railroad is located within this 
state, or in the mortgage bonds of any 
such railroad corporation of an issue to 
retire all prior mortgage debt of such 
railroad corporation; but such invest- 
ment cannot be made unless the railroad 
has for five years next preceding the 
date of the investment paid regularly 
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and punctually the principal and inter- 
est on all of its mortgage indebtedness, 
and also to have paid dividends upon all 
of its outstanding capital stock for the 
preceding five years, at a rate not less 
than 4 per centum per annum. It also 
provides that at the date when such 
dividends were declared, the outstand- 
ing capital stock of the corporation must 
be equal to at least one-half of the toral 
mortgage indebtedness of such corpora- 
tion, including all bonds issued or to be 
issued under any mortgage securing any 
bond in which such investment shall be 
made, It also provides that no bank 
can invest more than 20 per centum of 
the whole amount of its deposits in this 
class of security; and further, thestreet 
railroad corporations are not to be con- 
sidered railroad corporations within the 
meaning of this section. 

‘“Under these circumstances, it seems 
to me that the security offered is of the 
very best, and a perfectly safe security 
for savings-bank investment. The ten- 
dency inthis country for some years 
past has been toward a gradual decrease 
in state and government debt, and it has 
become quite difficult to find investments 
within the law which are readily avail- 
able for sale in times of panic and de- 
pression. The experience of savings 
banks in the Eastern states, where the 
privileges of investment are very much 
broader than those within this state, 
and, in my judgment, in some cases al 
together too broad, has been that first 
mortgage railroad bonds purchased un- 
der restrictions similar to those em- 
bodied in this bill have been found tobe 
the most available investment for ready 
sale and at the smallest loss of any of 
the various classes of security held by 
the banks, and there is no doubt that if 
the legislature would permit savings 
_banks to invest in bonds of this class 
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with proper restrictions, they would af- 
ford one of the very best class of secur- 
ities in which the investment of the 
poor could be made. The danger lies 
in the fear lest other bills from time to 
time may be introduced into and passed 
by the legislature, permitting invest- 
ment in a class of bonds which are not 
surrounded with the required security, 
and this feature leads savings- bank offi- 
cers to view with caution all legislation 
in this direction. If this danger can be 
overcome and prevented, then I see no 
reasons why the provisions of this bill 
are not good and why investments in a 
similar direction are not also in the in- 
terests of the savings banks and of the 
depositors. 

‘‘The foregoing is my personal opinion 
and I have no doubt that some of the 
officers of other banks will differ from 
me, basing their principal objections on 
the ground of the danger of future un- 
wise legislation in a similar direction. 
I believe that such danger, through 
prompt and decided action on the part 
of banks, can be minimized to the point 
of safety.” 

Mr. James McMahon, President of 
the Emigrant Industrial Savings Bank, 
when interviewed by a representative 
of the Journal, said: 

‘**T concur in all that Mr. Rhoades has 
said regarding the Higgins bill. The 
bill is safeguarded beyond question, and 
there is thisto be said about good rail- 
way bonds—they are in times of panic 
negotiable more quickly than almost 
any other security that would be held 
by savings institutions. The savings 
institutions of other States, notably 
Pennsylvania and Connecticut, have 


been permitted for many years to make 
investments in railway bonds, and I 
have yet to hear of any losses accruing 
to those institutions in consequence of 
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any investments made in that direction. 

‘The great fear expressed by savings 
banks officials in regard to extending 
the area of investments in this direction 
was that other bills might be passed by 
our Legislature that would not be safe- 
guarded as the one in question. Still, 
it must be borne in mind that the boards 
of direction of savings institutions, as 
well as other officials, are familiar with 
investments of all descriptions, and 
therefore would exercise a critical judg- 
ment in regard to investments of this, 
or any other character,” 

Andrew Mills, President of the Dry 
Dock Savings Institution, in response 
to a request for his opinion from a rep- 
resentative of the Journal, said: 

‘*T am in favor of a policy of extend- 
ing the scope of investments of the 
savings banks, but it should be carefully 
safeguarded. The tendency of all the 
people who are interested in the sale of 
bonds and securities is to have the door 
opened too wide, that there may bea 
larger market. I believe that the bonds 
of railroads provided for in the Higgins 
bill are amuch more available security 
in time of money pressure than the 
bonds and securities of townships and 
municipalities in which the funds of 
savings banks are now so largely in- 
vested, In the panic of 1893 the Con- 
necticut savings banks were able to 
realize more quickly and with less loss 
on their first mortgage railroad bonds, 
than were other savings banks who 
had to depend on the sale of other se- 
curities. As it is now, the savings 
banks hold the bulk of the municipal 
securities of the entire State, for which, 
in case of panic, there would be no 
market, unless other savings banks were 
buying. 

“The original bill of 1875 was drawn 
by the officers of savings banks. The 
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assets of the savings banks at that time 
were about $302,000,000. In 1898 the 
assets of the savings banks are, in round 
numbers, $869,000,000, and there has 
been no corresponding increase in mu- 
nicipal indebtedness, so that the banks 
are compelled to look outside of this 
class of securities for further invest- 
ments. In 1875 money was loaning on 
bond and mortgage at 7 per cent. inter- 
est; to day the lender is glad to get 4 
and 4 % per cent. In the last twenty 
years, therefore, the proportion of sav- 
ings bank assets to eligible investment 
securities has largely increased, while 
the earning power of money has largely 
diminished. Only one of two things, 
therefore, can happen. Either the ex- 
isting state of affairs can be continued, 
in which event the depositors in savings 
banks can only receive a minimum rate 
of interest, or the existing situation can 
be changed by an enlarged field of in- 
vestment, which is necessary in order to 
earn for the depositor the same rate of 
interest on his money that he has been 
heretofore receiving. Of course under 
such circumstances the universal desire 
is to increase the scope of investment so 
asto be able to maintain the present 
rate of interest. I am, therefore, in 
favor of this bill as it stands; but at the 
same time see that there is possible 
danger in the future from a policy of 
further extending the class of invest- 
ments.’ 

Mr. John P. Townsend, President of 
the Bowery Savings Bank, said: 

‘* The amendment to the banking law 
which was passed at the last session of 
the Legislature, and signed by the Gov- 
ernor within a few days, permits sav- 
ings banks of this State to invest in first 
mortgage bonds of any railroad corpo- 
ration, the principal part of whose rail- 
road is located within this State, or in 
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the mortgage bonds of any such cor- 
poration of an issue to retire all prior 
mortgage debt; but which investment 
cannot be made unless the railroad has 
for five years next preceding the date 
of the investment regularly paid the 
principal and interest on all its mort- 
gage indebtedness, and also dividends 
on its capital stock for five years ata 
rate not lessthan 4 per cent. per anuum, 

‘It also provides that the outstanding 
capital stock of the corporation must 
be equal at least to one-half of the 
mortgage indebtedness, etc.; and, fur- 
ther, that no bank can invest more than 
20 per cent. of its deposits in this class 
of security; and, further, that 
railway Corporations are not to be con- 


street 


sidered railroad corporations within the 
meaning of the act. 

“Tt would seem from 
the very best class of railroad bonds can 
be bought by the savings banks; and if 
we assent that that kind of security is 
sufficient for the investment of trust 
funds, it would doubtless give to the 
banks so investing a class of securities 
which have an international market; 
and in case the savings banks have an 
extraordinary demand for deposits and 
are obliged to sell securities in times 
like the present, when government 
bonds are declining in price, the class 
of railroad bonds in question being pay- 
able expressly in gold and having a 
European market, would not be liable 
to decline in market price to as great 
an extent, and would therefore be an 
available asset for the banks to realize 
on in case they were obliged to sell any 
of their securities. 

‘** State and municipal bonds are not 
the most readily available in times of 
pressure and panic. Bonds and mort- 
gages cannot be readily sold and, in 
case of toreclosure, a month or two 


this that only 
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would elapse before they could be re. 
alized on;.and therefore, in that view 
»f the case, it would seem to be not 
undesirable for the banks to have a cer- 
tain amount of their deposits invested 
in these railroad bonds. 

*‘An objection urged in some quarters 
against the propriety of the act in 
question, that future legislation might 
admit bonds of a lower grade, does not 
seem worthy of consideration at the 
present moment. If the time should 
arrive that investments should be sug- 
gested in inferior bonds, the savings 
banks would make themselves heard at 
Albany and do their best to prevent 
improper legislation. 

“Investments are now permitted in 
the bonds of certain States which have 
not defaulted in the payment of either 
principal or for a series of 
years; and States which have so de- 
faulted are barred, The same line of 
reasoning might prevent investments in 
any State bonds for the reason that 
some States have so defaulted. The 
same rule might also be applied to 
municipal bonds. So good judgment 
must always be used in making invest- 
ments for trust funds, and every secu- 
rity of a particular kind need not be 
rejected because some securities might 
be undesirable. Let us accept the good 
and use our influence to reject the bad.” 

A prominent officer of one of the 
largest savings banks, who did not desire 
his name quoted, said: 

‘lam opposed to the Higgins Bill. 


interest 


The Law of May 18, 1892, was a good 
law, salutary in its action, and banks, 


investing under the provisions of that 
law, would have no fear of their ability 
to meet all demands, even in time of 
panic. But instead of letting that legis- 
lation stand, aS enacted, it has been 
amended in 1893, 1895, again in 1896, 
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again in 1897,and now in 1898 they have 
again enlarged the scope of investments 
so that whereas, under the first amend- 
ment of 1893, there were seven cities in 
the Union in whose bonds the New York 
savings banks were allowed to invest, 
the list now includes 32 cities by reason 
of these subsequent amendments. The 
tendency is to open the gates so wide 
that the investments provided by law 
will no longer be safe. By this year’s 
amendment, only the bonds of certain 
railroads in this state are made the sub- 
ject of investment; but possibly next 
year there will be added bonds of rail- 
roads in other states, not so safe as in- 
vestments, and everything will then be 
left to the prudence and sagacity of the 
managing officers of the banks, without 
sufficient legislative safeguard. While 
in the great majority of instances, the 
Presidents and Trustees of savings banks 
are men of good judgment and invest- 
ments submitted to them would be safe, 
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there is always the danger that small 
savings banks, desirous of increasing their 
business by paying large dividends, 
might be induced to purchase bonds 
paying a better interest but not so safe 
as those originaily contemplated by the 
Savings Bank’s law. There is a solid- 
arity amongst Savings Banks that should 
always be kept in mind.” 

W. H. Slocum, President of the East 
River Savings Institution, said: 

‘‘I am opposed to opening the doors 
to the admission of first-class railroad 
bonds, because it will lead to legislation 
which will permit other securities tocome 
in. The tendency is that way. If they 
would only stop where they are now, I 
would be satisfied with the bill as it is.” 

W. H. B. Totten, President of the 
Irving Savings Institution, said: 

‘‘T have been radically opposed toany 


change by way of extending the limit of 
investments which stood before the 


Higgins Law was passed, and I am 
opposed to the law as passed.”’ 


YORK SAVINGS BANK TAXES. 


Circular issued ty the Executive Committee of the New York Savings Bank Association: 


New York, March 8, 1808. 


To the Members of the Savings Bank Associa- 
tion of the State of New York: 


**Gentlemen—On June 24, 1897, your Exec- 
utive Committee issued a circular giving the 
opinion of George W. Wickersham, of Strong 
& Cadwallader, New York City, upon two 
questions: 

‘* First. —Are deposits in savings banks sub- 
ject to taxation against individual depositors ? 

‘* Second.—lIs the surplus of a savings bank 
subject to taxation ? 

‘* Both questions were answered in the nega- 
Since that time these questions have 
come before the Supreme Court, and in each 
case Mr. Wickersham’s opinion has been sus- 
tained. 

‘‘The assessors of the city of Newburgh as- 
sessed a portion of the surplusof the Newburgh 
Savings Bank, and in the decision rendered by 
Judge Hirschburgh he held that the assessment 


tive, 


in question should be vacated and set aside as 
illegal and unauthorized. 

‘*The assessors of the village of Fulton as- 
sessed certain of their citizens for money on 
deposit in savings banks. A writ of certiorari 
was granted to review these assessments, and 
made returnable at a Special Term held in Os- 
wego, by Hon. M. L. Wright. 

‘There was no dispute about the fact that 
the assessors had assessed the relators for 
money deposited in savings banks, but in their 
return they alleged that such deposits were 
lawfully taxable, and that they committed no 
error in assessing the same. This question was 
then submitted to Justice Wright upon the 
merits, and some months after he handed down 
the decision, holding that the deposits were ex- 
empt from taxation under the laws of the State 
of New York, 

‘** Yours respectfully, 
‘* Executive Committee, 
Samuel R. Rainey, Chairman, 
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THE SUFFICIENCY OF A DEMAND AFTER BANKING HOURS TO 
HOLD INDORSERS ON A NOTE PAYABLE AT A BANK. 


The following inquiry from the cash- 
ier of a well-known bank in Boston, we 
use as a text for an article upon the 
subject stated in the title, concerning 
which, the necessity for a fixed and 
explicit rule must be apparent to every 
banker. 


Banking hours in Boston are from nine to two 
o'clock. At ten minutes past four a Notary 
enters a bank with a note made by one of its 
depositors, payable at the bank, and due On that 
day. The cashier is stillin the room, but the 
discount clerk and tellers have gone home and 
The 


know 


the money and papers are locked up 


cashier says to the notary,—‘‘I do not 


whether the bank has instructions to pay this 


note or not. I do not know whether the maker 
has sufficient funds in the bank to meet it or not. 
There is no one here who is qualified to answer 
you. Itis more than two hours after the close 
of business hours.” 

Query: Is the above presentation a sufficient 
demand on which to make a legal protest which 


will charge the indorsers? 


It has long been the nabit of merch- 
ants and other customers of banks who 
execute promissory 


drafts,maturing and payable on a future 


notes, or accept 
day certain, to make such obligations 
payable at the bank in which they keep 
their deposits, which necessitates pre 
sentment by the holder at the bank on 
the day of maturity, and demand of 


payment, in order to hold the indorsers 

liable in the event of dishonor. 
Frequently notes so payable, are in the 

possession of the bank itself on the day 


of maturity. In such case formal de- 
mand during banking hours is unneces- 
sary, the mere possession of the obliga- 
tion by the bank is a sufficient demand, 
and the absence of funds applicable to 
its payment, a sufficient dishonor; and 
under such circumstances it has been 


held that delivery of the note after bank- 
ing hours to a notary, and a formal de- 
mand made by him at the bank afte: 
such hours upon which to base a protest, 
is sufficient to hold indorsers liable.* 

But what is the rule where a note, 
made payable at the bank, is held by 
some one outside, who makes present- 
ment and demand of payment after 
banking hours,at the bank,upon the day 
of maturity? 

From some twenty decided cases, 
covering a period of nearly a century, a 
general rule, with certain modifications 
evolved; and this we _ will 


has been 


endeavor to illustrate in the few 


pages. 


next 


GENERAL RULE. 


Presentment after banking hours insufficient to hold 
indorsers 


In the years 1806 and 1813, cases first 
came before the courts of Englandt 
where bills, payable at banking houses, 
had been presented there after the doors 
were shut, and everybody gone home 
The presentment in such cases was held 
insufficient, and the drawer or indorsers 
discharged. 

The: general rule then came to be 
recognized that in order to charge the 
indorser of a note payable at a bank,the 
note should be presented at the bank on 
the day of maturity during its customary 
banking hours, and if the holder goes to 
the bank after those hours and finds it 
closed, or no one there authorized to 
answer to the demand, he can make no 
valid demand and the indorser will be 


discharged. { 


*(23 Iowa, 185; 47 Me. 287; 2 La. Ann. 353; 5 Denio, 85; 
a Peters, 543.) 

(tParker v. Gordon, 7 East, 387; Elford v. Teed,1 
Maule & S. 28) 

(tSee for a statement ofthis general rule, substan- 
tially as above, Salt Springs National Bank v. Burton, 
58 N. Y¥. 430; Rapallo J.) 
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How GENERAL Rue MODIFIED. 


But if, after banking hours, the holder finds the bank 
open and an officer present, authorized to answer 


“no funds,’”’ then demand is sufficient to hold 
indorser, 


The general rule above stated has, 
however, been modified in a number of 
cases to the following effect: 

But if, after banking hours,the holder 
obtains admittance and finds in the bank 
a person authorized to answer,a demand 
of such person and refusal for want of 
funds will, in general be sufficient. 


The following cases illustrate this 
modification: 
1, Flint v. Rogers, 15 Me. 67: Draft, 


peyable at a particular bank, presented 
to cashier for payment at the bank on 
the day it fell due, after business hours; 
cashier refused payment because the ac- 
ceptors had provided no funds. The 
court said: 

“The objection is that the demand 
was not seasonable, not having been 
made on that day, in banking hours. 
But the cashier, whose duty it is to at- 
tend to business of this sort, remaining 
there, and having returned a negative 
answer, and it appearing that the ac- 
ceptors had provided no funds, we hold 
the demand to have been sufficient,”’. 

2. Shepherd v. Chamberlin, 74 Mass. 

25: Note payable at the Merchants’ 
A notary testified that 
after 2 o’clock on the day of maturity he 
called on the Merchants’ Bank and made 
demand of payment, and answer was 
made that they had no funds there for 
that purpose; that afterwards on same 
day, he notified the indorser; that busi- 
ness hours at banks of Boston expired 
at 2 o'clock, and they then stopped pay- 
ing out checks. 


Bank in Boston. 


Shaw, C, J., said: “‘ The single ques- 
tion is whether due demand was made 
on the promisor by the the notary pub- 
lic. We consider the evidence that the 
hours of business at the banks in Boston 
usually ended at 2 o’clock for some pur- 
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poses, including paying checks, imma- 
terial. Whatever was the custom of the 
bank about closing business, it was open 
when the notary went, and Officers were 
there competent to answer, and their 
answer was competent to show that the 
promisor had no funds there for the pur- 
pose of paying the note demanded; this 
was a default and dishonor of the note, 
upon which notice could properly be 
given and was given to the indorsers,”” 
3. Bank of Syracuse v, Hollister, 17 
N. Y. 46: A note, payable at the Bank 
of Utica, where the maker had no funds, 
was delivered, after banking hours, to 
the bank’s teller, who was a notary, at 
the latter's dwelling house. He went 
to the banking house and finding the 
outer door locked, made a demand of 
payment of himself as the paying officer 
of the bank, at the bank’s door. Held, 


a sufficient presentment to charge an 
indorser, 


The court’s reasoning was this: 


The teller was the very officer to whom 
the note should have been presented 
during banking hours. He had know- 
ledge that the maker had no funds. Had 
he unlocked the door and entered the 
building, the demand would have been 
sufficient under the rule that “although 
presentment is made after business 
hours, it will be sufficient, if a proper 
person be found at the place to give an 
answer;"’ and what he did do was suffi- 
cient to satisfy the condition upon which 
the indorser was to become liable, as 
entering the bank would have been a 
mere idle ceremony, 

4. Salt Springs Nat. Bank v, Burton, 
58 N, Y. 430: Note made payable at a 
bank in Waterloo, whose hours were 9 
to 4. Several times during banking 
hours, the indorser sent the maker to 
the bank to find out if the note was 


there, and ascertain the amount. The 


note was not presented until 5 o'clock 
by the holder who then arrived from an- 
The holder obtained en- 
trance to the bank and found the cashier 


other city. 
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to whom he presented the note and de- 
manded payment, Payment was refused 
for reason of ‘‘no funds,” and the bank’s 
cashier, who was a notary, thereupon 
protested the note. 

Held: The fact that the indorser 
made inquiries to enable him to pay the 
note during banking hours, but was pre- 
vented by failure of holder to present it, 
does not remove the case from the op- 
eration of the rule that a valid demand 
can be made after business hours if the 
holder obtains admittance into the bank 
and there finds a person authorized to 
answer to the demand. Demand held 
sufficient to charge indorser. 


LIMITATIONS OF MODIFIED RULE, 


Theoretically, a note presented after 
bank hours, when all payments to the 
public have ceased, and no one, from 
president down,has the power or author- 
ity to thereafter pay, cannot be said to 
be dishonored, for at the time of pre- 
sentment, the bank is neither in a posi- 
tion to honor, or dishonor, and the 
outcome of non-payment must be the 
same whether the maker had millions 
or nothing, to his credit. The sole 
purpose of presentment, is payment, 
or refusal of payment; hence this 
can only effectively be made at a 
time when the bank is in a position to 
respond by one, or the other; and, in 
theory at all events, it is hard to see 
how there can be a valid demand or a 


default or dishonor of the note, upon 
which to base protest and hold indorsers, 
at a time when the bank is concededly 
without power to make payment, If 
the bank is closed, the demand is then 
too late; why should it be different, 
when its officers, by chance remaining, 
have no more power to satisfy the de- 
mand, than the cold and forbidding 


doors of a closed bank? 

But whether, in theory, the ‘‘modified 
rule” is right or wrong,in practice it is an 
established rule, applied in cases where 
the maker has had no funds in bank _dur- 
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ing the day,and where presentment after 
banking hours has resulted in the same 
answer, as would have been given if 
made during banking hours; and to 
cases of this character, we think it must 
be limited. 

Thus, where the maker or prior in- 
dorser of a note payable at a bank has 
had funds on deposit during the day of 
maturity, but at the close of banking 
hours, the note not then having been 
presented, withdraws them, a demand 
of payment thereafter made to an officer 
remaining in the bank, and his refusal 
for reason ‘ ‘no funds,” will not be suffi. 
cient to charge the indorser.* 

Also in an early Kentucky case § the 
protest of a bill payable at a banking 
institution showed that it was presented 
to the secretary after close of bank hours 
and payment of which was by him re- 
fused. The secretary was conceded to 
be the bank’s “regular officer and organ, 
in the transaction of its business.” 

Held: The secretary having refused 
payment, ot because the demand was made 
too date, but, as must be assumed upon 
all the facts of the case, because there 
were no funds, the presentment was 
sufficient. 

From a review of the cases, therefore, 
it would seem that the only circumstances 
under whicha presentment after banking 
hours will be sufficient to hold indorsers, 


is where the maker has had no sufficient 
funds applicable to the note, on deposit 
on the day of maturity, and the answer 
**no funds” to the demand, given by a 
competent bank officer, is made with 
knowledge of that fact. In other cir 
cumstances, presentment after bank 
hours, would be insufficient to hold in- 
dorsers, under the general rule; and we 
think, therefore, the presentment de- 
scribed in the inquiry at the head of this 
article, is clearly insufficient. 





*See, Salt Springs Bank v. Burton, 58 N. Y. 430; 
Newark India Rubber Co. v. Bishop, 3 E.D. Smith,4® 
(§Barbaroux v. Waters, 3 Met. 304) 
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BANK NOTICES 


AS CONTRACTS. 


AS CONTRACTS. 


One of the important practical ques— 
tions before the banking public to-day, 
is how to effectively, but gracefully and 
without friction with customers, get rid 
of what is deemed by a majority of the 
bankers,an exceptional liability imposed 
upon the banks by the law of many states, 
in the matter of collecting commercial 
paper for customers and correspond- 
ents. 


Commercial transactions at the present 


day are largely settled by means of 
commercial paper—checks, drafts, notes, 
—ordering or promising payment; and 
as these instruments are payable all over 
the country, and generally at places dis- 
tant from where the owners reside, the 
banks with which such owners do bus- 
iness are entrusted with their custody 
and the task of their collection. This 
involves, in the case of all commercial 
paper payable at places other than the 
locality of the bank, that the bank must 
relinquish physical control of the paper, 
and entrust its custody and collection to 
other banks at a distance. 

t notinfrequently happens that banks, 
entrusted with commercial paper by 
other banks, are guilty of some negligence 
or misconduct in its collection, or be- 
come insolvent, having in their hands 
the proceeds of such paper,so that a loss 
is thereby entailed. The courts in 
probably a dozen of the states have held 
that under such circumstances, the loss 
must fall upon the owner of the paper, 
providing the bank with which he en- 
trusted it has selected and sent the paper 
to a suitable correspondent bank; but 
the rule of the federal courts in every 
state, as declared by the supreme court 
of the United States, and of the highest 
courts in some ten of the states,is to the 


contrary, and places the loss upon the 
bank, which the owner of the paper has 
employed to collect it. The rule, tech- 
nically stated, is that a bank, in which 
paper has been deposited for collection, 
is liable to the owner for loss arising 
from the neglect or default of a corres- 
pondent bank, to which the paper has 
been sent. This, in substance, makes 
every bank in the country which is gov- 
erned by this rule, an imsurer of the 
solvency and capability of every other 
bank to which it is obliged to send its 
customer s paper, and absolves the cus- 
tomer from all risk except of the solvency 
of his own bank, 

Many banks think the responsibility 
thus imposed upon them by law, dispro— 
portionate to the compensation derived 
from customers for making the collec- 
tion—in many instances the service is 
entirely gratuitous except for the indirect 
benefit of carrying the customer's ac-— 
count—and as the law clearly allows the 
bank to obtain immunity from this 
liability by special contract with its cus- 
tomer, many, and probably a majority 
of the banks upon which this responsi- 
bility rests, have adopted certain meth- 
ods, of greater or less effectiveness, look- 
ing towards this end. 
the Bankinc Law Journat for 
February, we published a number of in- 
teresting and instructive contributions 
from bankers in different sections of the 
country, describing and illustrating the 
methods employed in their respective 
banks, and giving their views as to the 
policy and legal efficacy of the various 
methods in vogue. In addition to the 
signed contract between ank and de- 
positor, placing the risk of loss upon the 
latter, and relieving the bank beyond 


In 





200 


THE BANKING 


question, there were illustrated, notices 
or clauses printed in the pass books, on 
deposit tickets, or collection receipts is- 
sued to depositors, advices of collection 
to depositors, and advices of credit 
mailed to correspondents, all stating, in 
effect, that outside collections were un- 
dertaken at depositor’s risk. 

Such being the methods in vogue ,the 
purpose of the present article is to con 
sider the legal effect of all these various 
notices or clauses, as contracts, binding, 
in their terms, upon depositors and cor- 
respondents. Strange to say, while the 
use of these various forms of printed no- 
tice by banks is very common, the in- 
stances are very rare where a dispute be- 
tween bank and depositor involving a 
limited liability notice has come before 
the courts. This may indicate that 
bankers are peaceable and would rather 
pocket losses than go to law with their 
customers, but, in view of the fact that 
general litigation between banks and 
their customers is very extensive, it 
more probably indicates that wherever 
a loss has occurred through failure of a 
correspondent, the notice has been ac— 
cepted by the customer as binding upon 
him. 

But while cases construing bank no- 
tices limiting liability are very rare, it is 
not so with a number of other classes of 
employment which undertake service for 
the general public wherein the law has 
also imposed a degree of liability to pa- 
trons, deemed exceptional and excess- 
ive, and which likewise have adopted 
limited liability notices as methods of 
relief. The common carrier of goods 
by land and by water, has been declared 
an insurer of the goods against every— 
thing except act of God and the public 
enemy; a similar liability has been im- 
posed upon the innkeeper, for the prop- 
erty of his guests; and in later years, 
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the telegraph company, has been held 
by law and by statute, to a certain 
measure of liability and penalty for cor- 
rect transmission and prompt delivery 
of messages. In each of these great 
classes of business, limited liability no- 
tices in various forms have been adopt- 
ed, with the view of gaining exemption 
from the liability otherwise imposed by 
law, and, with differing result from the 
notices of banks, have come before the 
courts in numerous instances, for con- 
struction and decision upon their valid- 
ity and binding effect as contracts. 

What we here propose to do, is to 
state the law, according to the weight of 
authority and the latest decided cases, 
governing the effect as contracts, of lim- 
ited-liability notices of common carriers, 
innkeepers, and telegraph companies, 
and in view of the principles established 
in these lines of cases, draw our conclu- 
sions as to the legal effect of the various 
bank notices in view, based, first, onthe 
underlying general principles applicable 
to all contracts, and second, upon the 
analogy of the principles established in 
other cases of limited-liability notices, 
so far as applicable to bank notices, for- 
tified by such few decisions as we may 
find, directly bearing on the effect of 
bank notices. 

Underlying all limited-liability no- 
tices, whether issued by banks, carriers, 
telegraph companies, or other contract- 
ing agencies, in determining whether 
they are of binding effect, is the broad 


fundamental principle that to constitute 


a contract there must be the assent of 
both parties. In the case of a signed 
contract, such assent is established be- 
yond question; but in the case of a o- 
tice, this is issued by one only, and the 
other must be connected with it, either 
by actual or by implied assent, to make 
it a contract, binding on him. 
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Whether the opposite party has as- 
sented to the notice, so as to make its 
terms binding, as a contract upon him, 
is the test which the law will apply to all 
these various bank notices now in vogue; 
and as the particular classes of notice is- 
sued by banks have not come before the 
courts to any extent, a review of the 
cases in which the courts have applied 
this test to limited liability notices is- 
sued by carriers, innkeepers and tele- 
graph companies, which notices have 
many features similar to bank notices, is 
the best way to arrive at a common- 
sense conclusion as to how far limited- 
liability notices issued by banks are 
likely to be held effectual as contracts, 


LIMITATION BY GENERAL NOTICE, 


Starting with the general proposition 
that the right of a common carrier to 
qualify his common law liability of in- 
surer, to a fitting extent, by contract, is 
now established—although once denied 
—the earliest method adopted to this 
end was in the latter part of the 18th 
century when inland carriers placarded 
and distributed public notices, stating 
terms and conditions of responsibility. 
The doctrine that a common carrier 
might limit his liability by general no- 
tice brought to the knowledge of the 
shipper was recognized by the courts in 
England at the beginning of the present 
century. In a case decided in 1804* the 


defendants, coach proprietors, had put 
up an advertisement on a board in their 
office at Nottingham, and of which the 


plaintiff was proved to have had notice, 
the following: 


‘Take notice that the proprietors of 
coaches transacting business at this 
office will not be accountable for any 
passengers, luggage, money, plate, jew- 
els, watches, writings, goods or any 
other package whatever (if lost or dam- 


*Nicholson v Willan, 5 East. 507. i 
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aged) above the value of 51. unless in- 
sured and paid for at the time of delivery 
and demanded in one month after such 
damage was sustained,” 


This notice was held to constitute a 
special contract and free defendants 
from accountability for loss of a pack- 
age, valued attool., which otherwise, as 
insurers under the common law, they 
would have been answerable for. But 
this doctrine did not iong obtain in 
England, and in this country it has 
gained but little foothold. In 1838, the 
following case+ arose in the supreme 
court of New York. The proprietors of 
a stage coach line had a public notice— 
Baggage of passengers is at the risk of the 
owners thereof—printed on a large sheet 
and uniformly kept placarded in most of 
the stage offices and public houses from 
Albany to Buffalo, including the city in 
which the plaintiff resided. The liabil- 
ity of the proprietors for loss of the 
plaintiff's trunk was the question in- 
Bronson, J. 
proprietors liable said: 


volved. in deciding the 


‘‘Conceding that there may be a spe- 
cial contract for a restricted liability, 
such a contract cannot, I think, be in- 
ferred from a general notice brought 
home tothe employer. The argument 
is, that where a party delivers goods to 
be carried after seeing a notice that the 
carrier intends to limit his responsibil- 
ity, his assent to the terms of the notice 
may be implied, But thisargument en- 
tirely overlooks a very important con- 
sideration. Notwithstanding the notice, 
the owner has a right to insist that the 
carrier shall receive the goods subject to 
all the responsibilities incident to the 
employment. If the delivery of goods 
under such circnmstances authorizes an 
implication of any kind, the presump- 
tion is as strong, to say the least, that 
the owner intended to insist on his legal 
rights as it is that he was willing to 
yield to the wishes of the carrier, If a 


+Hollister v. Knowles,19 Wend. 234; see, also, Cole 
v. Goodwin, Id. 251. 
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coat be ordered from a mechanic after. 


he has given the customer notice that he 
will not furnish the article at a less price 
than one hundred dollars, the assent of 
the customer to pay that sum, though it 
be double the value, may perhaps be im- 
plied; but if the mechanic had been un 
der.a legal obligation, not only to fur- 
nish the coat, butto dosoat a reasonable 
price, no such implication could arise. 
Now the carrier is under a legal obliga- 
tion to receive and convey the goods 
safely, or answer for the loss.) He has 
no right to prescribe any other terms; 
and a notice can at the most only am- 
ouut to a proposal for a special contract 
which requires the assent of the other 
party. Putting the matter in the most 
favorable light for the carrier, the mere 
delivery of goods, after seeing a notice, 
cannot warrant a stronger presumption 
that the owner intended to assent to a 
restricted liability upon the part of the 
carrier, than it does that he intended to 
insist On the liabilities imposed by law; 
and a special contract cannot be implied 
where there is such an equipoise of prob- 
abilities.” 


In this case we have the foundation of 
the American doctrine recognized quite 


generally (except in Pennsylvania and 


North Carolina) that a common car- 
rier cannot limit or restrict its common 
law liability by a mere general notice, 
even though knowledge’ thereof is 
brought home to the shipper. We have 
quoted from the opinion quite fully, be- 
cause it illustrates the different and 
more binding effect which a general no- 
tice ‘ssued by a bank placing risk of loss 
upon customers, might have, where 
knowledge thereof is brought home to a 
customer, than would a carrier's general 
notice. 

In further illustration of the proposi- 
tion that a common carrier cannot limit 
his liability by mere notice, even though 
the shipper has knowledge thereof,— 
while a notice issued by one not obliged 
te undertake the service, such asa bank, 
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would be different—we will cite the fol- 
lowing authorities. 

The Supreme Court of the United 
States, in New Jersey Steam Nav. Co. 
v. Merchants’ Bank, 6 How. 382, thus 
announces the federal rule: 


**Admitting the carrier’s right to re- 
strict his obligation by express stipula- 
tion of the parties, it by no means fol- 
lows that he can do so by any act of his 
own. Assent is not to be implied or in- 
ferred from a general notice to the pub- 
lic, limiting his obligation, which may 
or may not be assented to. If any im- 
plication is to be indulged in from the 
delivery of the goods under the gen- 
eral notice, it is as strong that the 
owner intended to insist upon his rights, 
and the duties of the carrier, as it is 
that he assented to their qualification.” 

In the later case of Railroad Co, v. 
Manufacturing Co, (December 1872) 16 
Wall, 318, involving the effect of an un- 
signed printed notice on the back of a 
receipt, the facts and decision were, 
briefly, as follows: Certain wool was 
delivered to a railroad company for 
transportation, the company issuing to 
the shipper the following receipt and 
notice: 

Michigan Central Railroad Company, 
Jackson, Oct. 11, 1865. 

‘Received from V, M. Bostwick, as con- 
signor, the articles marked, numbered and 
weighing as follows: 

[Wool described. ] 

‘* To be transported over said railrvad ‘c the 

depot in Detroit, and there to be delivered to 

agent; or order, upon the payment of the 
charges thereon, and subject to the rules and 
regulations established by the company, a part 
of which notice is given on the back hereof, 
This receipt is not transferable. 

HASTINGS, 
FREIGHT AGENT.” 

On the back was the following no- 
tice : 

‘*The company will not be responsible for 
damages occasioned by delays, from storms, ac- 
cidents or other causes . and all 
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goods and merchandise will be at the risk of the 
owners thereof while in the company’s ware- 
houses, except such loss or injury as may arise 
from the negligence of the agents of the com- 
pany.” 

The wool having been destroyed by 
an accidental fire, held, although acom- 
mon carrier may limit his common law 
liability by special contract assented to 
by the consignor of the goods, an un- 
signed general notice printed on the 
back of a receipt does not amount to 
such a contract, though the receipt with 
such notice on it may have been taken 


by the consignor without dissent, The 


court said: 

“ The considerations against the relax- 
ation of the common law responsibility 
by public advertisements, apply with 
equal force to notices having the same 
object, attached to receipts given by 
carriers on taking the property of those 
who employ them into their possession 
for transportation. Both are attempts 
to obtain, by indirection, exemption 
from burdens imposed in the interests 
of trade upon this particular business. 
It is not only against the policy of the 
law, but a serious injury to commerce to 
allow the carrier to say that the shipper 
of merchandise assents to the terms pro- 
posed in a notice, whether it be general 
to the public or special to a particular 
person, merely because he does not ex-— 
pressly dissent from them. Jf ¢he par- 
ties were on an equality in their dealings with 
cach other there might be some show of reas- 
on for assuming acquiescence from silence, 
but in the nature of the case, this equal- 
ity does not exist, and therefore every 
intendment should be made in favor of 
the shipper when he takes a receipt for 
his property, with restrictive conditions 
annexed, and says nothing, that he in- 
tends to rely upon the law for the secur- 
ity of his rights.” 

In the recent case of ‘‘The Majestic” 
166 U. S. 375, a ‘ ‘notice to passengers,” 
containing limitations of liability, print- 
ed on the back of a cabin passenger's 
contract ticket, was held ineffectual, to 
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relieve the company from liability for 
damage to a passenger’s baggage, not 
being included in the contract on the 
face of the ticket in terms, or by refer- 
ence. 

But there is one class of shipping re- 
ceipt issued by common carriers, name- 
ly, the bill of lading, in which limited 
liability clauses are held effectual, by a 
majority of the courts of the country. 
This is on the theory that the bill of 
lading constitutes the contract of ship- 
ment between the parties, and the lim- 
ited liability clauses are not mere notices 
butare part of its terms. Hence they have 
been held binding on the shipper who ac- 
cepts the bill of lading, even where he 
does not read or expressly assent to them, 
his acceptance of the bill of lading 
without dissent being deemed an implied 
assent. See, as illustrative, Grace v. 
Adams Express Co. too Mass. 505; York 
Co. v. Central R. R. 3 Wall. 107; Schal- 
ler v. N. W. Railway, 71 N. W. 1045. 


A review of a large number of cases, 
authorizes the statement of the following 
principles: 


1. A common carrier cannot limit his 
common law liability as insurer by gen— 
eral or special notice, brought home to 
the shipper. 

2. But where one undertaking a ser- 
vice has the absolute right to impose his 
own conditions and is under no legal ob- 
ligation to do the work, a notice issued 
by him stating terms and conditions, 
brought to the knowledge of the em- 
ployer, would bind the latter. 

3. Limited liability clauses in bills of 
lading, although issued ex-parte, are 
according to the weight of authority,not 
notices, but part of the terms of the con- 
tract, acceptance of which without dis- 
sent is sufficient to bind the shipper. 


It thus becomes apparent that there is 
this important difference in the effect of 
limited-liability notices issued by banks, 
which can impose their own terms, and 
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by common carriers, which cannot :— 
that it is sufficient for the bank if it can 
show knowledge by its employer of the 
terms of the notice; an employment of 
the bank with knowledge of its pre- 
scribed regulations will be sufficient to 
establish assent; while knowledge of the 
terms of the common carrier's notice 
will not, alone, constitute such assent. 

The important practical inquiry, then,in 
determining the efficacy of bank notices 
as contracts, is whether the bank willbe 
able to show knowledge of their terms by 
the customer; for if he has knowledge, 
and employs the bank having such 
knowledge, he assents and is bound. 

Let us pursue the inquiry as to each 

form of notice separately, in the light of 
the principles established, and analo- 
gous decisions, 


PRINTED PLACARD IN BANK. 

The effectiveness of a printed notice 
posted in the banking room would de- 
pend upon its being read and under- 
stood by the customer, prior to making 
deposit of paper for We 
know of no case involving such a bank 
placard. 


collection. 


But that little reliance could 
be placed upon iis knowledge-conveying 
effectiveness, may be gathered from the 
following cases. 

Notice in sleeping car.—A notice posted 
in a sleeping car stated that the com- 
pany would not be responsible for any 
valuables belonging to passengers. 
Plaintiff, whose money was stolen, testi- 


fied he did not see the notice. 


Held: While a sleeping car company 


is not liable as a common carrier or inn- 
keeper, yet it is its duty to use reason: 
able care to guard its passengers from 
theft and if through want of such care, 
the personal effects of a passenger are 
stolen, the company is liable. The no- 
tice by which the defendant company 
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sought to avoid its liability was not 
known to the plaintiff, and cannot avail 
the defendant. Lewis v. N. Y. Sleep- 
ing Car Co., 143 Mass. 273 

Notice on Guest's Door.—In a room oc- 
cupied by a guest in a hotel, was con- 
spicuously posted on the door the fol- 


Bolt your door. There is a boit in 
the lock. The proprietors will not 
hold themselves responsible for 
money or valuables unless depos- 
ited in their safe. 


Money of guest who locked, but did 
not bolt, door, was stolen during night, 
It was not proved that guest read no- 
tice. 

Held: Admitting the requirements of 
the notice were proper and may be en- 
forced, were they brought to the know- 
ledge of the plaintiff by means of the 
notice? It can hardly be claimed that 
the mere fact that the notice was posted 
on the door of the room would be con 
clusive evidence of knowledge on the 
part of the plaintiff of the requirements 
it contained. It was a method of com- 
municating to the guest the require- 
ments, but we know of no principle of 
law which will raise a presumption of 
knowledge thereof obtained in that way. 
Of course, if it was brought to his know- 
ledge, or he wilfully and fraudulently 
remained in ignorance thereof, he would 
be chargeable with But the 
mere posting of the notice did not affect 
the liability unless it was proved the 
guest had knowledge. Bodwell v. Bragg, 
29 Iowa, 232. (See, also, Morgan v. 
Pavey, 6 Hurl & N. 265-6.) 

The above cases are cited merely to the 
point of the ineffectiveness of a posted 
printed placard as a means of conveying 
knowledge; without reference to the ef- 
fectiveness of the notices, where know- 


notice. 
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ledge is shown, The subject of inn- 
keepers’ notices is now quite generally 
regulated by statute. 


LIMITED LIABILITY CLAUSE AT TOP OF 
SIGNATURE BOOK, 

Banks occasionally have printed across 
the top of the ‘‘signature book” a clause 
limiting liability, on the assumption that 
the depositors’ signatures on the same 
page, will constitute a subscription and 
makethem parties totheagreement print. 
edatthe top. This assumption iserron- 
The supreme court of California 
in a case reported in the Journal for 
July, 1897, held, with reference to such 
a clause: 


eous. 


“Upon this question it is 
enough to say that the court found, upon 
sufficient evidence, that the depositors, 
in writing their signatures upon the 
book, did not sign nor become bound by 
the printed agreement.” 

The conclusion that printed clauses 
at the top of signature books do not bind 
depositors signing their names under- 
neath, is fortified by similar decisions in 
the case of signatures upon hotel regis- 
ters. In Bernstein v. Sweeney, 33 N.Y. 
Super. 271, where a guest at a hotel en- 
tered his name on the register under a 


printed heading at the top of the page, 
as follows: 


‘‘Money, jewels and other valuable 
packages, it is agreed, shall be placed in 
the safe in the office, otherwise the pro- 
prietor shall not be responsible for any 


loss’—and there was no proot that this 
notice was seen or assented to by the 
guest, Held, that it was not his contract. 

Also, in Ramaley v. Leland, 6 Rob. 
(N. Y. Super.) 358, it was held: A no 
tice printed at the head of each page of 
a register of arrivals at a hotel, stating 
that “money, jewelry, and valuables 
must be placed in the safe in the office, 
otherwise the proprietor will not be re 
Sponsible for any loss,” under which 
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guests register their names, cannot be 
converted into a contract, without proof 
that the guest’s attention was called to 
it, and he signed his name with intent to 
be bound by it. 


PASS BOOK RULES. 


A very common method of banks, is to 
print limited-liability notices, or rules 
on the cover or front page of depositors’ 
pass-books. The test here would be 
whether the depositor had knowledge of 
the regulations and conditions upon 
which the bank undertook collections, 
thus conveyed. There are no cases 
arising out of other employments, which 
we can point to as analogous in this 
instance. In the California case, above 
referred to, a limited liability clause was 
printed in the pass book, yet it was held 
not binding onthe depositors. Whileit 
is reasonable to suppose the large ma- 
jority of bank depositors are familiar 
with the printed matter in their pass- 
books, the ability of the bank to dem- 
onstrate that the depositor had read the 
rules and knew their contents, should a 
At best, 
reliance upon pass-book rules is unsat- 
isfactory. 


lawsuit arise, is not so clear. 


COLLECTION RECEIPTS, 

Inthe February Journal was illustrated 
a form of receipt, issued by a banker to 
his customer, for paper deposited for 
collection, having printed thereon, the 
conditions upon which the paper was 
received. Unless such receipts could 
be held analogous to bills of lading—i., e. 
constituting and embodying the terms 
of the contract between both parties, so 
as to make it immaterial whether the 
depositor did or did not read the 
printed matter—there is nothing to pre- 
vent the depositor from asserting that 
he merely accepted the receipt, and did 
not take the trouble to read the printed 
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clause, Being a mere notice, as dis- 
tinguished from a contract, he would 
not be bound to read it, and his accept- 
ance of the receipt alone would not bind 
him to the terms of the notice. Whether 
the depositor would be bound, would de- 
pend upon whether he had actual 
knowledge of the terms of the notice, 
as determined by the probabilities of 


his having read it at the time. In a re- 


cent case involving a passenger ticket 
(Wiegand v. Central R. R., 75 Fed. 
370), it was held that a condition in a 
railroad ticket restricting the passenger 


to 150 pounds of baggage and limiting 
company’s responsibility therefor, in 
case of loss, is ineffectual, in the ab- 
sence of evidence that the passenger’s 
attention was especially called to it. 
Irrespective of whatever difference 
there may be as to the effect of know- 
ledge of the terms of a notice on a pas- 
senger ticket and on a collection re- 
ceipt, this case illustrates the point that 
one receiving a ticket or receipt, with 
printed matter on it, is not necessarily 
presumed to have read the printed part. 

Doubtless, in a majority of cases, the 
bank might establish knowledge by a 
depositor of the printed notice on a col- 
lection receipt, at the time of deposit, 
and thereby bind him to its terms; but 
it cannot be said that the mere accept-— 
ance of the receipt, without more, will 
bind the depositor. Furthermore, if 
the one accepting the receipt, even 
with knowledge of the printed matter, 
should be a mere agent of the depositor, 
without power to bind him to a differ- 
ent contract from that implied by law, 
the notice would be ineffectual. The 
above remarks will indicate the degree 
of effectiveness of notices on collection 
receipts; and in this connection we 
would invite a perusal of the decision 
of the Supreme Court of Massachusetts 
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in Grace v. Adams Express Co., 100 
Mass., 505, from which useful analo- 
gies may be drawn. 

Where the printed clause is on an ad- 
vice of items received for collection, 
mailed to a correspondent, it would 
seem to fall same cate- 
gory as the collection receipt issued te 
a home customer, except the fact that 
the correspondent does not receive it 
until due course of mail after the col- 
lection has actually been undertaken, 
might make it still less effective as a 


within the 


notice governing the particular item. 

Printed notices to depositors upon 
advices of collections made and cred- 
ited, would seem to have no greater ef- 
fect on future collections than general 
notices printed in the pass-book. 

CLAUSES ON TICKET. 

It remains to consider the effect of a 
limited-liability clause on a deposit 
ticket. This is made out by the depos— 
itor himself, signed by him, and handed 
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to the bank with the deposited paper he 
desires it to collect. It is 
how he can escape from the printed 
terms. The analogy of the effect of 
clauses on telegraph blanks is instruct- 
ive. Inthe recent case of Primrose v. 
Western Union Telegraph Co., 154 U.S. 
1, the authorities are reviewed, and the 
rule quite generally recognized seems 


hard to see 


to be that the writing and signing a 
message the printed blank: 
‘Send the following message subject to 
above terms, which are agreed to,”’ con- 
stitutes an acceptance of those terms 
(assuming they are regulations which 
the company may make) binding on 
the sender, whether he reads them or 
not. 

And yet, this is not universally so. In 
Curtin v. Western Union Telegraph Co. 
(N. Y. Supreme Ct., Mch., 1896,) 16 
Misc. Rep. 347, the sender went to the 


below 
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telegraph office and wrote the message 
on the blank he procured there. He 
did not read the printed matter on the 
face or the back of the message, and 
was ignorant of its contents. Nothing 
was said to him about it, and his atten- 
tion was not called to it. 

Held: A telegraph company may limit 
its liability for delay in the delivery of 
a message caused by the negligence of 
its servants; and a stipulation to that 
effect printed on the blanks furnished 
by the company constitutes a contract 
which binds the sender and the person 
to whom the message is produced, if 
the assent of the sender to such stipu- 
lation can be presumed. In this case, 
the facts raise a question whether the 
stipulations contained in the printed 
matter were assented to, and a finding 
that they were not will not be dis— 
turbed; the admitted facts seem to 
leave no room for inferring dissent. 

Also in Western Union Tel. Co. v. 
Powell, Supreme Ct. of Appeals of Va., 
Feb. 4, 1897, the court says: 

‘*The record does not show that the 
defendant (tel. co.) in any way restricted 
its general liability for the service which 
it undertook to render, and, in the ab- 
sence of such a contract, it cannot rely 
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upon the conditions of the message 
blank upon which was written the mes— 
sage delivered to the telegraph com- 
pany for transmission. The plaintiff 
did not sign that blank nor did he au- 
thorize anyone else to do so for him ” 

Notwithstanding this, we incline to 
the belief that a depositor would be 
held chargeable with knowledge of the 
printed terms on a deposit ticket, and 
would be bound thereby, although until 
a positlve court decision, the question 
will not be free from doubt. 


GENERAL CONCLUSION, 


In the present state of the law, the 
only absolutely sure, and in every way 
most satisfactory, method of limiting a 
bank’s common law liability, is the 
signed contract between bank and de- 
positor. The best way of effecting this, 
to our mind, is to have a separate 
‘*agreement book” as a companion to 
the ‘‘signature book,” containing a 
form of agreement between bank and 
depositor governing all matters neces- 
sary to be regulated, each new depos- 
itor to sign one of the forms of agree- 
ment, upon opening the account, and 
the signatures of existing depositors to 
be procured wherever practicable. 


THE ARKANSAS BANKERS’ ASSOCIATION. 


At the annual meeting held in Little Rock in 
April, the Arkansas Bankers’ Association elect- 
ed the following officers: 

President, S. S, Faulkner, Helena. 

First Vice-President, Oscar Davis, Little Rock. 

Second Vice-President, James P. Coffin, 
Batesville. 

Third Vice-President, Chas. McKee, Fordyce. 

Fourth Vice-President, J. M. Barker, Atkins, 

Fitth Vice-President, J. W. Underwood, Jr., 
Stuttgart. 

Sixth Vice-President, S. 
Buren, 


A. Pernot, Van 


Secretary, H. M, Johnson, Little Rock, 
Treasurer, W. J. Stowers, Morrillton. 


Delegate to National Bankers’ Association, 
W. J. Thompson, Little Rock, 


Alternate, Gordon N. Peay, Little Rock. 


Executive council, J. S. Pollock, Little Rock; 
C. N. Rix; W. Y. Foster. 1 


Resolutions indorsing President McKinley in 
the present war crisis were adopted by a stand- 
ing vote. The reciprocal draft system in vogue 
in Texas, Georgia, and other states, was adopt- 
ed after a lengthy debate. 
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WILLIAM R, WILLCOX. 


William R. Willcox was born in 
Smyrna, Chenango County, N. Y., thir- 
ty-five years ago, the son of Thomas L. 
and Catherine (Stover) Willcox. He is 
descended from English and Dutch an- 
cestry, the Willcox family having been 
among the early settlers of Rhode 
Island. Towards the close of the last 
century a branch removed to central 
New York, 
prominent. 

Mr. Willcox was educated in the 
State Normal School at Brockport, N.Y., 
the University of Rochester and the Co- 
lumbia College Law School, from which 
latter he was graduated in the class of 
89. For seven years he taught school 
and was the successful principal of the 
academy at Webster, N. Y., and later 
of the High School at Spring Valley, 
N.Y. He served his clerkship in the 
office of the well-known New York law 
firm of Bristow, Peet & Opdyke, the 
senior member of which had been Pres- 
ident Grant’s Secretary of the Treasury, 
and in 1890 was admitted tothe bar. 
Thus finely equipped for a successful 
professional career, Mr. Willcox com- 
menced practice for himself, and even 
thus early in the race has met the fullest 
expectations of his friends and built up 
for himself a large and lucrative prac- 
tice. His practice isin the main con- 
fined to corporation business and the 


where the family is still 


A PARCEL 


A number of representatives of Chicago busi- 
ness houses recently met at the Sherman house 
in Chicago, and formed an organization for the 
purpose of inducing the U.S. government to 
adopt the parcel post system at present in oper- 
ation in several European countries. The name 
of the organization is the National Parcel Post 
League, and it is proposed to extend it through- 
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settlement of estates He represents 
several large estate interests and has 
been on several important reorganiza- 
tion committees, having appeared as 
counsel to these committees- in several 
instances. He is associate counsel for 
the Chapin Home for the Aged and In- 
firm of this city, conducted under the 
auspices of the Church of the Divine 
Paternity, and is counsel for the Queens 
County (N. Y.) National Bank. [lis 
duties to each of them are discharged 
with the energy, thoroughness 
ability which in all his dealings are 
characteristic of the man. 


and 


He is socially as well as professionally 
prominent. His clubs are the Union 
League, the Republican, the Alpha 
Delta Phi Society, and the Bar Associa- 
tion, besides several literary Clubs in 
which his scholarly tastes have led him 
to take an active interest. 

Mental breadth, combined with force 
of character and indomitable pluck and 
industry, must of necessity be the dom- 
inant characteristics of any young man 
who could achieve such results 
whirl of the great Metropolis. It may 
be safely asserted that, aside from hard 
work, Mr. Willcox’ success in life is due 


in the 


to lofty aims, sterling integrity of pur- 
pose and the confidence and respect 


which his abilities have in- 


spired. 


great 


LEAGUE. 


out the country. 
President, Elliott Durand; vice- president, G.P. 
Englehard; secretary, L. Tillotson; 
secretary, Carl Strack; treasurer, John A. King; 
executive committee, Charles Truax, Thomas 
Bassett, F. E. Habricht, G. P. Englehard, 
F. Eberlein, Doctor Redlich, and Porter Fitz- 
gerald.4 


The following were elected: 


assistant 
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BANKING LAW. 


opais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences they disclose are likewise worthy thecarefulattentionand study of the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


USURY BY NATIONAL BANK. 


SECTION 5198 U. S. REV STAT CONSTRUED—USURIOUS INTEREST INCLUDED IN RENEWAL 
NOTE DOES NOT BECOME PRINCIPAL AND IS NOT PAID. 


Brown v. Marion Nat. Bank, U. S. Supreme Court, February 21, 1898. 


If A executes a note to a national bank for $1,000, payable in one year, with usurious interest 
at ten per cent; and annually executes renewal notes for five successive years,each renewal including 
past interest, legal and usurious, the sum included in the last note, above the $1,000 originally 
loaned, would be interest which that note carried or which was agreed to be paid and not,as to any 
part of it, interest paid,and such sum above $1,000 would be forfeited under section 5198 providing 
for forfeiture of the entire interest which a usurious note ‘‘carries with it,or which bas been agreed 
to be paid thereon;” and ina suit by the national bank upon the last renewal, recovery would be 
limited to the original $1,000 and legal interest from the time of commencement of the action. 

In other words, interest included in a renewal note, or evidenced by a separate note, is not 
paid and does not thereby cease to be interest and become principal, and in case of usury the 
statutory forfeiture of the entire interest is not avoided by giving a separate note for the interest, 


or including it in a renewal note. 
aggregated in successive renewals, will be lost. 


No matter how many renewals there may be,the entire interest, 


In case usurious interest is actually paid, the usurious transaction dates from the time of 
payment, and the payor must sue for the statutory penalty of twice the amount, within two years 


thereafter. 


Error to Court of Appeals of Ken- 
tucky. 


Action by John Q. Brown, assignee 


for creditors of L. Baxter, against the 
Marion National Bank of Lebanon, Ky. 
to recover back usurious interest paid on 
It was consolidated with 
proceedings in which the bank sought 
to have allowed against the assigned es 
tate, renewal notes executed to it by 
plaintiff's assignor, 

Harlan J. The case requires the con- 
struction of certain provisions of the 
Revised Statutes of the United States 
relating to national banking associa- 
tions, 

Sec. 5197 authorizes a national bank- 
ing association to take, receive, reserve 
and charge on any loan or discount made, 
or upon any note, bill of exchange, or 
other evidences of debt, interest at the 
rate allowed by the laws of the state, 
territory or districttwhere the bank is 
located,and no more, except that where, 


certain notes. 


by the laws of any state, a different rate 
is limited for banks of issue organized 
under state laws,the rate so limited shall 
be allowed for associations organized or 
existing in any such state. When no 
rate is fixed by the laws of the state, 
territory or district, the bank may take, 
receive, reserve or charge a rate not ex- 
ceeding 7 per cent. and such interest 
may be taken in advance, reckoning the 
days for which the note, bill or other 
evidence of debt has to run. 

Sec. “The taking, 
receiving, reserving or charging a rate 
of interest greater than is allowed by 
the preceding section, when knowingly 
done,shall be deemed a forfeiture of the 
entire interest which the note, bill or 
other evidence of debt carries with it,or 
which has been agreed tw be paid there- 
on, In case the greater rate of interest 
has been paid, the person by whom it 
has been paid, or his legal representa- 
tives, may recover back, in an action in 


5198 provides: 
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the nature of an action of debt,twice the 
amount of the interest thus paid from 
the association taking or receiving the 
same; provided such action iscommenced 
within two years from the time the usur- 
ious transaction occurred. That suits, 
actions and proceedings against any as— 
sociation under this title may be had in 
any Circuit,district or territorial court of 
the United States, held within the dis- 
trict in which such association may be 
established, or in any state, county or 
municipal court in the county or city in 
which said association is located having 
jurisdiction in similar cases.” 

The last section clearly makes a dif- 
ference between interest which a note, 
bill or other evidence of debt held by a 
national bank ‘ ‘carries with it, or which 
has been agreed to be paid thereon,” 
and interest which has been “paid.” 
Interest included in a renewal note, or 
evidenced by a separate note, does not 
thereby cease to be interest, within the 
meaning of section 5198, and become 
principal. 

If a bank which violates by that sec- 
tion sues upon the note, bill or other 
evidence of debt held by it, the debtor 
may insist that the entire interest, legal 
and usurious, included in his written 
obligation, and agreed to be paid, but 
which has not been actually paid, shall 
be either credited on the note, or elim- 
inated from it, and judgment given only 
for the original principal debt, with in- 
terest at the legal rate from the com- 
mencement of the suit. 

We say ‘‘entire interest” because such 
are the words of the statute, based on 
the act of June 30, 1864, whereas the 
prior statute of February 25, 1863 de- 
clared that the knowingly taking, re- 
serving or charging a greater rate of 
interest than was allowed should be held 
and adjudged a forfeiture of ‘‘the debt 
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or demand” on which usurious interest 
was taken, reserved or charged. 

The forfeiture declared by the statute 
is nol waived or avoided by giving a 
separate note for the interest, or by giv- 
ing a renewal note in which is included 
the usurious interest. No matter how 
many renewals may have been made, if 
the bank has charged a greater rate of 
interest than the law allows, it must, if 
the forfeiture clause of the statute be 
relied on, and the matter is thus brought 
to the attention of the court, lose the 
entire interest which the note carries or 
which has been agreed to be paid. By 
no other construction of the statute can 
effect be given to the clause forfeiting 
the entire interest which the note, bill 
or other evidence of debt carries, or 
which was agreed to be paid, but which 
has not been actually paid. 

It is said that, within the meaning of 
the statute, interest is ‘‘paid” when in- 
cluded in a renewal note, and when suit 
is brought upon the last note,calling for 
interest from its date, only the interest 
accruing on the apparent principal of 
that note is subject to forfeiture. 

We think that the statute cannot be 
so construed. 


If, within the meaning 
of the statute, interest is ‘‘paid’’ simply 
by including it in a renewal note, it 
would follow that, as soon as the usuri- 
ous interest is included in a renewal note, 
the borrower or obligor could sue the 


and ‘‘recover back 
* * twice the amount of the interest 
thus paid,” when he had not, in fact, 
paid the debt,nor any part of the interest 
as such. This cannot be a sound inter- 
pretation of thestatute. The words “‘in 
case the greater rate of interest has been 
paid,” in section 5198, refer to interest 
actually paid, as distinguished from in- 
terest included in the note and only 
‘‘agreed to be paid.” 


lender or obligee, 
* 
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If, for instance, one executes his note 
to a national bank fora named sum as 
evidence of a loan to him of that amount 
to be paid in one year at io per cent 
interest, such a rate of interest being 
illegal, and if renewal notes are executed 
each year for five successive years, with- 
out any money being in fact paid by the 
borrower (each renewal note including 
past interest,legal and usurious) the sum 
included in the last note in excess of the 
sum originally loaned would be interest 
which that note carried or which was 
agreed to be paid, and not, as to any 
part of it, interest paid. 

It is difficult to tell from the record 
when there were actual payments of 
usurious interest as such. Sometimes 
interest is said to have been paid when 
it is evident that it was only included in 
a renewal note. But that, as we have 


USURY PENALTY CANNOT BE 


NATIONAL 


Slack etal v. First National Bank of Greenville. 


In an action by the First National 
Bank of Greenville against Slack & 
Persons, acceptors, upon a bill of ex- 
change, the defendants pleaded a coun- 
terclaim of double the payments of 
usurious interest. Held: The counter- 
claim cannot be allowed. ‘‘In Bank v. 
Thompson (decided May 13, 1897) this 
court said: ‘The defendant was not en- 
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said, was not payment within the mear- 
ing of the statute. Driesbach v. Bank,. 
104 U. S. 52. 

If the note when sued on includes 
usurious interest, or interest upon usur- 
ious interest agreed to be paid, the 
holder may, in due time, elect to remit 
such interest, and it cannot then be said 
that usurious interest was paid to 
him. 

If at any time the obligee actually pays 
usurious interest as such, the usurious 
transaction must be held to have then, 
and not before, occurred, and he must 
sue within two years thereafter. * * 

As the judgment inthis case did not 
proceed upon the principles herein 
stated, but rested upon an erroneous 
interpretation of the statute, it must be 
reversed. The necessary calculations 
can be made in the state court. 


COUNTERCLAIMED AGAINST 
BANK. 


Court of Appeals of Kentucky, Jan. 26, 189% 


titled to apply, as an offset on the note 
the sum of interest which he actually 
paid. The statute requires that, where 
the interest has been paid, the party 
signing it, or his legal representative, 
may recover in an action in the nature 
of an action of debt. The recovery 
provided for is in the nature of a 
penalty and can only be recovered in 
the manner provided in the statute.” 


INTEREST RATE. 


Mix v. Fidelity Trust and Safety Vault Co. Court of Appeals of Kentucky, January 28, 1898. 


A promissory note was executed,pro— 
viding for the payment of 8 per cent. 
interest “until paid’’at a time when 8 per 
cent. interest might legally be contract- 


ed for. The note was subsequently 
modified by an agreement to accept 7 


per cent. in semi-annual payments, ata 
time when the rate thus provided was in 
excess of that allowed by law. 

Held: The modification was valid and 
there had been no usury exacted or 
paid. 
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PAYMENTS BY INSOLVENT NATIONAL BANK. 


REMITTANCES MAILED TO CREDITOR BANK BEFORE CLOSING DOORS—RECEIPT BY CRED— 
ITOR BANK AFTER SUSPENSION OF DEBTOR BANK—NATIONAL BANK STATUTE 
AGAINST FRAUDULENT PREFERENCES HELD NOT VIOLATED, AND 
CREDITOR BANK ENTITLED TO REMITTANCES, 


Hayden, receiver, v. Chemical National Bank of New York. U. S. Circuit Court of Appeals, second circuit, 
January 25, 1898. 

A national bank in Lincoln, Neb., was indebted on overdrawn account to a national bank in 
New York city. On January 18, Ig and 20, 1893, the debtor bank, and also certain other banks in 
different parts of the country, mailed sundry remittances to the national bank in New York for the 
credit of the national bank at Lincoln. That bank suspended at the close of business January 22; 
it had been insolvent for some time previous; but of this the New York bank was ignorant and its 
condition had not materially changed between January 18 and the time of closing, from what it 
had been on January tst, or previously, and down to the time of closing its officers expected it 
would go on the same as before. 

The remittances were received by the national bank in New York on January 23 and 24, after 
the closing of the Lincoln bank,and applied in reduction of the debt. 

In an action by the receiver of that bank to recover the amount of such remittances, alleging 

they were payments in contemplation of insolvency, 
‘w@@jHeld: At the time the remittances were made the Lincoln bank had not committed an act of 
insolvency, and there was no violation of section 5242 R. S, providing that all transfers of securi- 
ties and payments of money of a national banking association ‘‘made after the commission of an 
act of bankruptcy or in contemplation thereof, made with a view of preventing the application of 
its assets in the manner prescribed * * or with a view to preference of one creditor over an- 
other * * shall be wholly null and void,” there being no evidence that the payments in contro- 
versy were influenced by knowledge of impending suspension. 

Such payments, therefore, were valid, if the remittances belonged to the New York bank from 
the time they were in course of transmission by mail. Upon this point, 

@Further Held: The time of delivery to the New York bank was when the remitttances were 
placed in the mails; hence that bank had title before the failure of the Lincoln bank, and could 
apply them in reduction of the latter’s indebtedness, although not actually received until after the 


failure. 


Appeal from Circuit Court of the 
United States, for the Southern Dis- 
trict of New York. 

This was a suit in equity by Kent K. 
Hayden, as receiver of the Capital Na- 
tional Bank of Lincoln, Neb., against 
the Chemical National Bank of New 
York to recover payments alleged to 
have been made by the former to the 
latter in contemplation of insolvency. 
The circuit court, after a hearing on the 
merits, dismissed the bill (80 Fed. 587) 
and the complainant has appealed, 

Wa .tace, Circuit Judge. The Capi- 
tal National Bank of Lincoln, Neb., at 
the close of business hours January 22, 
1893, stopped business, and the next 
morning, before the bank opened, an 
officer under the comptroller of the cur- 
rency, because of its insolvency, took 


control of its affairs, and possession of 
its assets. Its obligations had consider- 
erably exceeded its resources since July 
1891, and false entries to conceal its real 
financial condition had been made from 
time to time upon its books. To what 
extent its directors were aware of these 
entries, or of its situation does not 
appear; but until January 22d, and 
throughout that day, it met all its obli- 
gations and carried on its business as 
usual. On the 18th day of January, 
1893, it was indebted to the amount of 
$84,486 to the Chemical Nat, Bank, with 
which bank it had kept an account at 
New York city, upon overdrafts in ex- 
cess of its deposits and remittances. On 
that day, at St. Joseph, Mo., the Schus- 
ter-Hax National Bank remitted by mail 
a draft for $2,000 to the Chemical Bank 
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for the credit of the Capital Bank. Jan- 
uary 1gth, at South Omaha, Neb., the 
Packers’ National Bank remitted by mail 
a draft for $5,000 to the Chemical Bank 
for the credit of the Capital Bank, and 
the Capital Bank itself remitted by mail, 
at Lincoln, $815.29 and $2,935.60, to the 
Chemical Bank. January 2oth the Cap- 
ital Bank remitted by mail, at Lincoln, 
$735 to the Chemical Bank and at 
some earlier date or on that day it 
remitted by mail at Lincoln to the 
Chemical Bank, $833.64. The $2,- 
935-60, $815.29 and $735 were remit- 
tances of checks on New York banks 
for collection and deposit. These vari- 
ous remittances, as they were received 
by the Chemical Bank, viz. January 23d 
and January 24th, were credited on its 
books to the Capital Bank and, with 
credit items received by the Chemical 
Bank from other sources applicable to 
the account, reduced the debit balance 
against the Capital Bank to $13,317.94. 

This action was brought by the re- 
ceiver of the Capital Bank to recover of 
the Chemical Bank the remittances thus 
received by it on and after January 18th, 
The court below held that the title to 
the remittances passed to the defendant 
at the time they were severally mailed to 
it, and as they had been transmitted in 
the usual course of business, before the 
Capital Bank had committed or con. 
templated committing any act of insol- 
vency, and were received innocently by 
the defendant, the defendant was enti- 
tled to apply them upon the balance of 
account owing to it by the Capital 
Bank. 

There is no evidence in the record 
showing or tending to show that the 
condition of the Capital Bank had ma- 
terially changed recently, or that it was 
in a situation of greater financial stress 
after January 18th than it was January 
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1st, or had been previously. So far as 
appears, its officers expected, down to 
the time when its doors were closed, 
that it would go on with its business in 
the usual way in the future, as it had for 
the last year. Whether the failure was 
precipitated by a discovery of the real 
state of affairs by the bank examiner, or 
by the directors, and, if so, when the 
discovery was made, does not appear. 
There is not the slightest evidence that 
the defendant was aware of or suspected 
the real situation. It had at times re- 
fused to permit the Capital Bank to in. 
crease its overdrafts, but, as late as 
January roth and 2oth, notwithstanding 
the state of the accounts, it paid drafts 
of the Capital Bank. 

Treating the remittances as payments 
made at the time they were mailed, the 
case presents the question whether pay- 
ments made in the ordinary course of 
business by a national banking associa— 
tion, which is doing business as usual, 
to acreditor who received them inno- 
cently, are void if it turns out that the 
association at the time had become in 
such sense insolvent that its debts were 
greatly in excess of its assets, and its 
officers knew or should have known the 
fact, and knew or should have known 
that probably at no very distant day it 
would be obliged to suspend. If they 
are void, creditors of national banks, 
whether ordinary customers, depositors, 
or other banks who acquire their drafts, 
or advance them funds in expectation of 
remittances, are on a very precarious 
footing, and cannot safely have any 
dealings with them. 

If such payments are void, it is be- 
cause of the effect which must be attri- 
buted to section 5242 of the Revised 
Statutes of the United States. That 
section declares that all transfers of the 
securities of a national banking associa- 
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tion, and all payments of money ‘‘made 
after the commission of an act of bank- 
ruptcy or in contemplation thereof, made 
with a view of preventing the applica- 
tion of its assets in the manner pre- 
scribed by this chapter, or with a view 
to the preference of one creditor to an- 
other, except in payment of its circula- 
ting notes, shall be wholly null and 
void.” The section does not invalidate 
every payment made by a national bank, 
except of its circulating notes, after it 
becomes insolvent, or even after its man- 
agers become aware of its insolvency. 
If it had been intended to do so, that in- 
tention could have been readily declared 
in short and plain terms. 

Insolvency, in legal definition, does 
not mean that condition in which a 
business concern is placed when it finds 
that upon the settlement and winding 
up of its aftairs it will be unable to pay 
its debts in full; it means a present ina- 
bility to pay current obligations as they 
mature. Thompson v. Thompson, 4 
Cush. 127; Vennard v. McConnell, 11 
Allen, 555; Wager v, Hall, 16 Wall. 599. 
An act of insolvency takes place when a 
business concern or a bank has failed to 
pay some of its obligations, made an 
assignment for the benefit of creditors, 
suspended business or done any of those 
things which indicate to creditors that a 
debtor has become insolvent. A bank 
or a business concern may be considered 
to be acting in contemplation of insolv— 
ency when, in making some disposition 
of its assets, it is actuated by its know- 
ledge of its insolvency. 

The statute undoubtedly makes a pay- 
ment void when it is intended on the part 
of the bank to prefer one creditor to an- 
other, or defeat the distribution of its 
assets in the manner prescribed by law, 
notwithstanding the creditor receiving 
it does so with no suspicion of the pur- 
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pose of the bank in making it. In al! 
the adjudged cases, however, in which 
this construction has been given to the 
statute, an act of insolvency preceded or 
accompanied the transaction, which was 
set aside. Bank v. Colby, 21 Wall. 609; 
Case v. Bank, 2 Woods, 23; Roberts v. 
Hill, 23 Blatchf. 312; Bank v. Butler, 
129 U. S. 223. 

The Capital Bank had not committed 
an act of insolvency. Assuming that its 
managers knew that its liabilities greatly 
exceeded its resources,and that it would 
presently be unable to meet its obliga- 
tions, and have to suspend, there is no 
evidence that the payments in contro- 
versy were influenced by that knowledge. 
A payment to a depositor, or other cred- 
itor, in the usual course of the bank’s 
business as a going concern, and not 
preparatory in any sense to the antici- 
pated insolvency of the bank, is not, we 
think, within the condemnation of the 
statute. An act done by a corporation 
in the ordinary and usual course of 
business, uninfluenced by the state of 
its affairs, cannot be said to have been 
done in contemplation of insolvency. 
Dutcher v. Bank, 59 N. Y. 5; See, also, 
Hayes v. Beardsley, 136 N. Y. 299; 
Stone v. Jenison (Mich.) 70 N. W. 149 
We are therefore of the opinion that the 
payments were valid if the remittances 
belonged to the defendant from the time 
they were in the course of transmission 
to it by mail. 

It is the custom of banks generally in 
transmitting commercial paper to their 
correspondents, whether for collection or 
as credit items, to send them by mail. 
The remittances here were mailed by 
senders who intended that they should 
be the property of the defendant,and be 
applied by it as credit items upon the 
account of the Capital Bank. By mail-— 
ing a letter, the sender abandons his 
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dominion over it, and places it at the 
disposal of the person to whom it is ad- 
dressed. His act unequivocally mani- 
fests that purpose. The import of the 
act is the same when the letter contains 
aremittance. Itis placed at the disposal 
of the person to whom it is sent,and he is 
at liberty to appropriate the remittance 
in any way consistent with the under- 
standing of the parties, express, or im- 
plied from their business dealings, 
existing when the letter was mailed, 
In Canterberry v. Bank, 64 N. W. 311, 
the supreme court of Wisconsin decided 
that a bank which, at its customer’s re- 
quest, mailed its own draft to another 
bank, to be used for the customer's credit, 
could not, by intercepting the draft in 
the mail upon the discovery of the cus— 
tomer’s insolvency, defeat the title of the 
bank to which it was sent. The court 
declared that the mailing of the letter 
inclosing the draft was, in legal effect, a 
delivery of the draft to the bank to which 
theletter was addressed. In Johnson v. 
Sharp, 3t Ohio, 611, it was deciding that 
the mailing of an assignment by the as- 
signor named in the instrument to the 
assignee named therein invested the 
assignee with title to the property con- 
veyed by the instrument from the time 
of the deposit in the post office as against 
subsequent attaching creditors of the 
assignee. The court said: “By that act 
the assignor ceased to have control of it, 
and, having placed it in the mail for the 
assignee, who, by previous conduct, has 
consented to accept the trust, the pos- 
session of the carrier must be regarded 
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as the possession of the assignee.”” The 
same proposition was decided by the 
supreme court of Pennsylvania in Mc- 
Kinney v. Rhoads, 5 Watts, 343,and by 
the court of appeals of South Carolina 
in Dargan v. Richardson, | Cheves, 197; 
Kirkham v. Bank,2 Cold. 397. See,also, 
Mitchell v. Byrne, 6 Rich. Law, 171; 1 
Daniel, Neg. Inst. § 67. 

The mailing of the remittances to the 
defendant did not of itself and uncondi- 
tionally entitle the Capital Bank to be 
credited with theiramount. They were 
not sent at the request of thedefendant, 
and the circumstances are inconsistent 
with any understanding that they were 
sent at its risk. The fact that they be- 
came its property when mailed does not 
necessarily imply that it was to account 
for their value if they were lost, or if 
nothing was ever realized from them. 
If a letter miscarries, is abstracted or 
destroyed, or from any other cause fails 
to reach its proper destination, the loss 
of its contents will fail upon the party 
who has assumed the risk of its trans- 
mission. If, by the course of business, 
or the arrangement between the two 
banks, the remittances were not to be 
credited until they were received by the 
defendant, the risk of loss in transit 
rested upon the Capital Bank; and, if it 
did,it does not prove that the remittances 
were not the property of the defend-— 
ant when they were deposited in the 
mail. 

For these reasons we conclude that 
the decree below was right, and it is 
therefore affirmed, with costs. 


BONA FIDE HOLDER OF NEGOTIABLE COLLATERAL IN ALABAMA. 


Thompson v. Maddux, Supreme Court of Alabama, February 5, 1898. 


1. One who takes negotiable paper as 
collateral security for a pre-existing 
debt is not a bona fide purchaser. 

2. One who honestly receives a nego- 
tiable note before maturity as collateral 


security for a debt contracted simultan— 
eously, or takes it as collateral in pursu- 
ance of a previous agreement made at 
the time the debt was contracted, is a 
bona fide purchaser. 
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DEMAND NOTE—INDORSER’S LIABILITY. 


PAYEE INDORSING DEMAND NOTE FOR MAKER’S CREDIT-—LIABLE AS INDORSER—PRE- 
SENTMENT OF NOTE IN REASONABLE TIME NECESSARY TO HOLD INDORSER— 
INDORSER’S CONTRACT CANNOT BE CHANGED BY PAROL AGREEMENT, 


State (Emerald & Phenix Brewing Co., prosecutor) v. Foley, Supreme Court of New Jersey, Feb. 21, 1898. 


1. One who, being named as payee in a negotiable promissory note, places his name on the 
back of it in order to give credit to the maker, must be regarded as a commercial indorser when 
the note is delivered by the maker to a third party. 

2. In order to bind an indorser, a promissory note payable ‘‘on demand after date” must 
be presented for payment in a reasonable time after its date. 

3. The circumstances to be considered in determining what is a reasonable time for the pre- 
sentation of such a note are only those which relate to the ability of the holder, excluding any no- 


tion of credit or indulgence to the maker. 


_ 4. The rights and obligations of the indorser of a negotiable promissory note cannot be 
varied by parol evidence of his oral agreement made before or at the .time of his indorsing the 


note. (Syllabus by the Court.) 


Certiorari to Court of Common Pleas, 
Essex County. 

Suit by the Emerald and Phoenix 
Brewing Co. v. Patrick Foley, as indor- 
serona note. Plaintiff had judgment 
and defendant brings certiorari. Re- 
versed. 

Dixon, J.—The transaction shown by 
the testimony in the Court of Common 
Pleas was as follows: The plaintiff's 
agent, the defendant Foley, and one 
Kelly, orally agreed on September 4, 
1895, that the plaintiff should lead Kelly 
$250 for which Kelly should give the 
plaintiff his note payable at a bank in 
Newark ‘‘on demand after date” to the 
order of Foley, indorsed by Foley as 
surety, and that Kelly should pay $5 a 
week until the note was satisfied; that 
thereupon the note was so signed by 
Kelly and indorsed in blank by Foley 
and delivered to the agent, and then the 
plaintiff paid Kelly the $250; that Kelly 
afterwards paid weekly installments of 
$5 each until $180 were paid and then 
ceased; that on June roth, 1896, the 
plaintiff demanded payment of the note 
at the bank, and payment being refused 
gave immediate notice thereof to Foley, 
the indorser, 

On these proofs, the Common Pleas 


decided that the indorser was liable for 
the balance of the note. The indorser 
contends that such decision is erron— 
eous, 

It seems proper in dealing with this 
controversy first to consider the effect of 
the writing, irrespective of the oral 
agreement. At the time when the de- 
fendant placed his name upon the back 
of the instrument and it was delivered 
to the plaintiff, the writing had no legal 
validity; and hence it was not a nego- 
tiable promissory note owned by the 
payee and by him transferred by in- 
dorsement to a third party. Its legal 
validity came into existence only when, 
on the strength of it, the plaintiff ad- 
vanced the $250 to Kelly. The signa- 
ture of the defendant, therefore, lacked 
this ingredient of a strict indorsement 
under the lawmerchant. Nevertheless, 
it seems that the defendant must be re- 
garded as a commercial indorser. Smith 
v. Becket, 13 East, 187; Field v. Nicker- 
son, 13 Mass, 131; Merritt v. Todd 23 N. 
Y. 28; Jones v. Bank (Pa. Sup.) 13 Atl. 
84; Perry v. Green, 19 N. J. Law 61; 
Johnson v, Ramsay, 43 N. J. Law 279. 

Consequently his obligation to pay, as 
evidenced by his indorsement, was con- 
ditioned upon due demand for payment 
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being first made in accordance with the 
terms of the note. 

The note was payable ‘fon demand 
after date.” In Hitchings v. Edmands, 
132 Mass. 338, this expression was 
deemed equivalent to ‘‘on demand;” 
but in Crim v. Starkweather, 88 N. Y. 
340 a distinction was noted, the words 
‘fon demand” rendering the note imme- 
diately due, while the words “on de- 
mand after date” required that some 
time should elapse before demand could 
be made and therefore before the note 
became due. The New York case com- 
ports more exactly with the terms used, 
but plainly a demand forthwith after 
the day of the date would be in accord- 
ance with the contract. 

The question, therefore, on this note 
is, when, after its date should the holder 
make demand of payment and give no- 
tice of default to the indorser, in order 
to make his obligation to pay abso- 
lute? 


The cases all hold that that must be 
done in a reasonable time; 
sometimes stated, the holder must use 


or as is 


due diligence. Thecircumstances to be 
considered in determining whether a 
demand has been made in due time are 
scarcely suggested by the phrase ‘‘a 
reasonable time,’’ but the form of the 
rule requiring due diligence in the hold- 
er indicates what, in Merritt v. Todd, 
23 N. Y. 28, Chief Justice Comstock de- 
clared to be the true principle—that it 
is merely the reasonable ability of the 
holder which can be considered, exclud- 
ing any notion of credit or indulgence to 
the maker. 

Under this principle it is manifest 
that due demand of this note was not 
made. There is not the slightest evi- 
dence of any reason, outside of indul- 
gence to the maker, for postponing the 
demand from September 5th, 1895, until 
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June toth, 1896. Itis therefore manifest 
that, unless the rights of the defendant 
as indorser can be affected by his oral 
agreement, made before he signed his 
name, he cannot be held to pay the 
note, 

In Field v. Nickerson, 13 Mass. 131, 
the opinion seems to favor the view that 
a contemporaneous understanding be-— 
tween indorser and indorsee that demand 
shall be deferred, would bind the indor- 
ser; and in Sise v. Cunningham, 1 Cow. 
397, it is said that proof of the indorser’s 
assent to such an arrangement would 
undoubtedly preclude him from availing 
himself of the defense that demand had 
not been made as by the terms of the 
note it ought tohave been. Tothe same 
effect is Jones v. Bank (Pa. Sup.) 13 Atl. 
84. 

But in Perry v. Green 19 N. J. Law 
61,Chief Justice Hornblower, expressing 
the opinion of the court,said: ‘‘It may 
well be doubted whether parol evidence 
of any agreement to extend the time of 
payment, or, in other words,to alter the 
force of the written contract, would be 
admissible.” 

The doctrine thus doubted seems now 
to be completely repudiated in this state 
and the principle to be firmly established 
that the signature upon a_ negotiable 
promissory note, made by a party thereto, 
imports a precise agreement, construct- 
ed by the law merchant upon the tenor 
of the note, which cannot be varied by 
parol evidence of any preceding or con- 
temporaneousoralarrangement. Chad- 
dock v. Vanness, 35 N. J. Law 517; 
Johnson v. Ramsey, 43 N. J. Law 279; 
Middletown v. Griffith, 57 N. J. Law, 
442. 

In case of the indorsement of such a 
note by the payee, one of the provisions 
of his agreement thus implied is that his 
conditional obligation to pay the debt 
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shall be discharged if demand be not 
made of the maker according to the terms 
of the note. 

In view of these decisions, we must 
conclude that the present defendant’s 
right to be discharged because of the 
plaintiff's failure to demand payment of 
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the note before June roth 1896 could not 
be impaired by parol evidence of his 
contemporaneous agreement for the in- 
dulgence of the maker. 

It follows that the judgment of the 
Common Pleas in favor of the plaintiff 
should be reversed. 


PERSONAL LIABILITY OF BANK DIRECTOR TO DEPOSITOR. 


DIRECTOR,—ACTUAL KNOWLEDGE OF BANK’S 
THEREAFTER IN KEEPING BANK OPEN—GUILTY OF FRAUD ON 


INSOLVENCY—-ACTIVE PARTICIPATION 
DEPOSITORS 


AND PERSONALLY LIABLE FOR LOSS OF DEPOSITS. 


Ca‘sidy v. Uhlmann, New York Supreme Court, appellate division, first dept. March, 1808. 


Any individual director (or directors) of a bank, who, knowing the bank to be insolvent, 
actively participates in keeping it open for the reception of deposits, is guilty of a fraud upon the 
depositors, and is personally liable to any depositor for damages sustained by making deposits in 


reliance upon the bank’s supposed solvency. 


Appeal from judgment entered upon 
the verdict of a jury, and from an order 
denying motion for a new trial. 

O'Brien J .—The action is brought by 
the assignee of four depositors of the 
Madison Square Bank against the presi- 
dent and two of its directors, to recover 


damages for the fraud perpetrated by 
them in connection with the receipt of 
deposits from said depositors for the 
bank shortly before its failure, and at a 
time when, it is alleged, the bank was 
known by these defendants to be hope- 


lessly insolvent, The deposits were 
made on August 7th and 8th, and the 
bank was closed on August 9, 1893, by 
the Bank Examiner. 

The rule of law as enunciated by the 
court in its charge to the jury was, in 
effect, that a bank director who actively 
participated in keeping the bank open 
for the receipt of deposits, when he 
knows of the bank’s insolvency, is party 
to a fraud upon the depositors,and ren- 
ders himself liable personally for the 
damages sustained by persons making 
deposits in reliance upon the bank’s 
supposed solvency. Although this rule 
has been applied with respect to the 
liabilitv of directors in other states, we 


do not find that the precise question has 
been determined in this state. In Delano 
v. Case (17 Brad.,531),a decision by the 
Illinois Appellate Court,after discussing 
what was the exact sfatus of directors, 
and holding that they were not merely 
agents, but were, as well, trustees for 
the bank, the stockholders and the de- 
positors, it was said: 

“If they knew that the bank was in- 
solvent,or if their suspicions were arous- 
ed and they recklessly closed their eyes 
and made no effort to discover the truth, 
it was their duty not to receive the money 
of depositors ignorant of the true state 
of affairs.” 


The appellant insists, however, that 
the relation between the corporation and 
its directors is that of principal and 
agent,and that the extent of their powers 
and obligations as a board in this case 
is not material; that they are required 
to exercise only that degree of care which 
may reasonably be expected of unpaid 
agents assuming the management of a 
business and exercising their powers 
through salaried officers and according 
to the reasonable requirements of the 
situation; that it is doubtful if the rule 
requires a standard of diligence as high 
as that which a man would exercise in 
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the conduct of his own affairs, because, 
it is claimed, in his own affairs he may 
supervise and control every one, but 
each director is not required to supervise 
everything—he may rely on hisassociates 
and the officers—until suspicion is arous- 
ed and greater vigilance is required. 
According to this rule, directors are re— 
quired to exercise only ordinary skill, 
care and diligence in the performance of 
their duties,and are not liable for errors 
or mistakes of judgment. 

This reasoning, however, would not 
be controlling upon the rule of law ap- 
plicable to the theory upon which the 
complaint is framed or the liability of 
the defendant predicated. It was not 
sought to charge the defendant merely 
because he was a director and as such 
should have known of the condition of 
the bank and prevented its holding itself 
out as solvent when in fact it was insol- 
vent; but the complaint was framed upon 
the theory that the defendant was guilty 
of fraud in that, with actual knowledge 
of the bank’s insolvent condition, he was 
instrumental, in concert with the presi- 
dent and one McDonald, another director, 
in afterwards keeping it open. Such 
action, it is insisted, was a fraud upon 
the depositors who thereafter deposited 
their money, and who are therefore en- 
titled to have him respond for the damage 
thus inflicted upon them. In the Amer- 
ican and English Encyclopedia of Law 
(Vol. 17, p. 115) it is said: 

“The directors or officers of a corpor- 
ation who make false statements of ma- 
terial facts, misrepresentations as to 
solvency and the like, the natural ten- 
dency of which is to deceive the public, 
are liable for the damages sustained by 
one who relies on such statements, and 
is misled and suffers damage in conse- 
quence. The mere fact of being a 
director and stockholder will not make 


one liable for the frauds and misrepre- 
sentations of the active managers of the 
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corporation; some knowledge and par- 
ticipation in the act complained of as 
being fraudulent must be brought home 
to the person charged; it is only where 
a director lends his name and influence 


to promote a fraud, or is guilty of some 
violation of law, or some other misman- 
agement, that he is personally liable.” 


It is not claimed here that there was 
any direct misrepresentation; but the 
fraud is based upon the concealment of 
the insolvent condition of the bank, a 
suppression of the truth from the de- 
positors, and a participation in the con- 
duct observed in the management of the 
bank after actual knowledge of its insol- 
vency. We do not think there will be 
any dispute over the proposition that 
the concealment of a fact, or the sup- 
pression of a truth which one ought as a 
legal duty to disclose is in law the 
equivalent of a fraudulent misrepresent- 
ation. The question, therefore, is, as 
to whether, when a director knows that 
the bank is insolvent, he owes a legal 
duty to the depositors to disclose that 
fact, or prevent the bank from continu- 
ing thereafter to receive deposits, This 
would to some extent depend upon what 
was the true relation of a director to a 
depositor and the consequent legal duty, 
If, as contended by the appellant, there 
was no fiduciary or gwasi-trust relation 
involved, then there would be force in 
the argument that a director was not 
bound to disclose the fact of insolvency. 
We do not, however, assent to this, but 
think that the relation of a director to 
the depositors is a confidential and fidu- 
ciary one, and that the director, in the 
discharge of his legal duty, must not 
withhold his knowledge of the bank’s in- 
solvency from the depositors. By this, 
we do not mean to Say that this obliga- 
tion rests upon the director under every 
possible set of circumstances; because 
we recognize the rule laid down in St. 
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Louis & S. F, R. R. Co. v. Johnson, re- 
ceiver (27 Fed. Rep. 246) wherein it is 
said: 

“*If the officers of the bank supposed 
the institution would be able to maintain 
its credit, and thus surmount its difficul- 
ties, they were under no legal duty to 
the plaintiff to disclose the state of its 
affairs. Silence with regard to a ma- 
terial fact, which there is no legal duty 
to divulge, will not vitiate a contract, 
although it eventually operates to the 
injury of the party from whom the fact 
is concealed, It is well settled that 
fraud cannot be imputed to a party who 
contracts an obligation, knowing him- 
self to be insolvent, merely because he 
omits to disclose the fact to the other 
contracting party.” 

This is but another way of formula- 
ting the rule stated in Morse on Banks 
and Banking, sec. 589, that ‘‘even 
though knowing its insolvency, there is 
no reason to require the officers to dis- 
close the state of affairs to the depositor; 
they may have reasonable hopes of re- 
covery.” 

In this case, however, the evidence 
was directed to showing that the de- 
fendant knew that the bank was hope- 
lessly insolvent on Saturday, the sth of 
August; the testimony tending to show 
that there being a scarcity of cash, the 
defendant's attention was called to this 
fact on August 2d, and having reached 
the bank, he started an investigation, 
receiving in that connection the assist- 
ance of the cashier; and on the sth, ac- 
cording to the testimony of the latter, 
the appellant, Uhlmann, after such ex- 
amination on the morning of that day, 
said: ‘‘7he surplus is gone; now the capi- 
tal begins to walk off!” and finally exclaim- 
ed, ‘‘By gosh! the bank is busted!” It was 
made to appear then that the defendant 
Uhlmann’s attention and that of the 
other director, McDonald, was called to 
the critical condition of the bank as 
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early as August 2d, and that the presi- 
dent having left the city on Thursday 
and not returning until the following 
Monday, the investigation was continued 
by these two directors, with the assist- 
ance, it would appear, of their counsel, 
whom they brought in at that critical 
juncture with a view of determining 
what course, if any, could stop the im- 
pending crisis in the bank’s affairs. The 
suggestion that $100,000 in cash should 
be supplied by certain of the directors 
was talked over, and while, if this am- 
ount had been supplied, it might have 
enabled the bank, by paying the present 
demands, to have continued a short time 
longer, there is evidence from which it 
could be inferred that even this would 
not have put the bank back into a sol- 
vent condition. Moreover, it appears 
that the impropriety of receiving depos- 
its was discussed and the plan finally 
adopted to take them; that as to such 
depositors as might owe the bank 
nothing, they should not be put among 
the bank’s assets or into the books of 
the bank, but that a slip should be given 
and that in the event of the bank’s being 
unable to continue, the money should be 
returned. 

It is suggested that the defendant 
Uhlmann was opposed to receiving de- 
posits; and one of the witnesses said 
that he protested against that action. If 
so, it was a proper matter to be consid- 
ered, together with the other evidence, 
by the jury. The attention of the court 
in charging the jury, however, was not 
called to it; and it is now, after judg- 
ment, too late to insist that the court 
did not present that aspect of the evi- 
dence. 

The theory upon which the defend- 
ant’s liability was predicated was the 
fact that if a bank remains open for 
business, it constitutes a continual rep- 
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resentation of solvency, and that those 
directors who, knowing that the bank is 
insolvent, participate in keeping it open» 
take part in the making of a false and 
fraudulent representation to the depos- 
itors, and in the fraudulent suppression 
of information which they are in duty 
bound to make known; and that if in- 
jury comes from such unlawful acts, the 
law surely affords a remedy. This was 
also the theory adopted py the learned 
trial judge, and it will be noticed from 
the statement of the five grounds upon 
which the defendant in the case at bar 
based his motion to dismiss, that it was 
not contended below that there was no 
evidence that the defendant, knowing 
that the bank was insolvent, actively 
participated in keeping itopen. Neither 
did the appellant take the broad ground 
which is now urged upon this appeal, 
that he could not be held personally li- 
able by a depositor for his conduct as 
director of the bank, or that the fraud 


committed was a fraud of the corpora- 
tion for which he could not be held 


personally answerable. As was said in 
Sterritt v. Third Nat. Bank (122 N. Y. 
659): ‘‘We shall not, however, enter 
upon a discussion of this question, 
because it was not raised at the trial and 
is not before us. If the learned counsel 
for the defendant intended to raise it at 
the circuit he should, in fairness to the 
court and to the counsel for the plaintiff, 
have said something about it so that his 
position could have been understood, If 
he did not intend to raise it there he 
should not be allowed to take advan- 
tage of it here.” 

Without applying this rule, however, 
which makes for fairness in trials, and 
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conceding as an abstract proposition 
that the assumption of a directorship 
does not make one a guarantor of the 
affairs of the bank, and that whatever a 
director’s duties, they are to be dis- 
charged in board meeting in a reason- 
ably prudent way,this would not militate 
against the binding force of this judg- 
ment, which was not based upon the 
principle of a director’s ordinary liability 
where he has not been active or taken 
part in the act complained of, but was 
based upon an active participation by 
the defendant Uhlmann and his co- 
director McDonald,who, at a concededly 
critical period in the bank’s affairs, in 
the absence of the president, and with- 
out the sanction of the board of direct- 
ors, permitted it to adopt a course of 
action which resulted in injury to those 
thereafter depositing. For we do not 
think it can be seriously contended but 
that there was evidence in the case from 
which the jury might have inferred that 
these two with the president, Blaut, 
were the only persons having any con- 
trol over the conduct of the bank during 
the week preceding its failure. Our 
conciusion upon this branch of the sub- 
ject, therefore, is that the propositions 
of law as affecting the defendants’ liabil- 
ity were as favorably stated as they had 
a right to expect. 

(The remainder of the opinion is 
devoted to a discussion of the correct- 
ness ot the rulings of the lower court 
upon the admissibility of certain evi- 
dence. ) 

The judgment should be affirmed, 
with costs. 


All concur, 
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TRUST FUND DEPOSITED WITH STOCKBROKER AS MARGIN. 


ADMINISTRATOR SPECULATING WITH TRUST FUNDS—PAYMENT OF MARGIN BY CHECK 
SIGNED ‘‘N, TRUSTEE’’—BROKER PUT ON INQUIRY AND HELD CHARGEABLE WITH 
KNOWLEDGE THAT DEPOSIT WAS TRUST MONEY, AND LIABLE TO ESTATE. 


Marshall, as executrix, v. Alfred de Cordova, impleaded. &c. N. Y. Supreme Court, Appellate Division, 
First Department, March 1898. 


A stockbroker who opens a speculative account with a customer in the name of ‘‘N Trustee” 
and receives a check as margin signed ‘‘N trustee,” is put upon inquiry as to the character and 
ownership of the money received; and where the only inquiry made is of the customer himself, 
who answers that the money is his own, this is not sufficient to relieve him from liability for loss 
of the money to the estate to which it in reality belongs, especially where he thereafter changes 
the form of the account to an individual one, indicating that he knew the money was a trust fund. 


Appeal from judgment for plaintiff 
entered after trial at Special Term. 

Van Brunt, P. J.—This action was 
brought by the executrix of the will of 
Sarah Drake, or Merle, to recover $5,- 
ooo and interest which it was claimed 
one Robert P. Noah, temporary admin- 
istrator of Mrs. Drake’s estate, had 
misappropriated, and which the defend- 
ants had received with notice that it was 
a trust fund improperly applied. Noah 


had been appointed temporary adminis- 


trator of the above estate and had 
received some $10,500 in cash which he 
had deposited in bank. 

Out of this money, on the toth of 
October, 1881, Noah, in his name as 
trustee, opened a speculative account 
with Alfred de Cordova & Co, who 
were stockbrokers doing business in this 
city, Upon that day he deposited with 
said firm a check for $5,000 drawn by 
him as trustee upon the Merchants’ Ex- 
change National Bank to the order of 
the firm. 

On the 11th of October the defendants 
bought for account of Robert P, Noah, 
trustee, 500 shares of New York Ele- 
vated Railroad Company stock at a cost 
of $54,962.50, and on the 17th or 18th of 
October sold the same, realizing the 
sum of $55,437.50; making a profit upon 
the account of $417.55, after deducting 
interest and commissions. About the 


same time there was purchased for his 
account 500 shares of the Denver and 
Rio Grande stock, costing about $43,- 
000. 

A day or two after this purchase, Mr. 
de Cordova asked Mr. Noah for some 
explanation in respect to this account; 
and he testifies that Noah told him that 
‘*the money was his own; that he wanted 
to make some trades and wanted to 
enter it as trustee only, upon one ground 
so that it could not be touched in any 
way by little indebtednesses that he 
owed around.” 

It further appears that upon the same 
day a check was drawn for the amount 
to the credit of Noah, astrustee, by the 
defendants upon the Bank of the State 
of New York, which was indorsed by 
Noah as trustee, and, according to his 
own testimony, he did not get the money 
upon the check, but the proceeds were 
placed with the defendants to his indi- 
vidual credit. Noah’s speculation in 
the Denver and Rio Grande stock sub- 
sequently proved disastrous and he was 
sold out and all the money was lost. 
The will of the said Sarah Drake having 
been duly admitted to probate, and the 
plaintiff having qualified as sole execu- 
trix, this action was brought some six 
years afterwards. 

Upon the trial of the action, at the 
opening of the case, it was urged that 
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the complaint did not state a cause of 
action, and should be dismissed , among 
other grounds stated, for the reason that 
there was no allegation that Noah had 
failed to account for the money which 
he had received. This objection is not 
well taken. It having been established 
that the money deposited with the de- 
fendants by Noah belonged tothe estate 
of which he was a temporary adminis. 
trator under circumstances which im- 
puted notice to the defendants of the 
origin of the money, when the estate 
claims its own money which had been 
received wrongfully by the defendants, 
it would seem that the burden was upon 
the latter to show that such payments 
had been made as absolved them from 
accounting to the estate for its property 
which they had wrongfully received. It 
is true that the counsel for the defend- 
ants cites the case of Gray v. Farmers’ 
Exchange Bank (105 Cal. 64), which 
seems to conflict with this view, But no 


authority inthis state has been produced 
which imposes any greater obligation 
upon a party whose money has been 
misappropriated by the act of its servant 
than to establish the fact of such misap- 
propriation, with the knowledge of the 


party receiving it. The defense that the 
right to such money has been lost, either 
by payment by the servant, or release,or 
otherwise, is an affirmative defense, 
which it is necessary for the defendants 
to allege and prove. 

It is also claimed that the complaint 
was defective because no demand was 
alleged. Of course, if this action is to 
be considered as one in equity, no de- 
mand was necessary. If an action at 
law,neither was any demand essential to 
its maintenance. Notwithstanding the 
claim of the defendants’ counsel that the 
receipt of the money in question was 
not wrongful aé initio,no other conclusion 
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than that it was wrongful ad initio can be 
arrived at. The defendants knew at the 
time they received this money that it was 
trust money, or, at least, they were put 
upon inquiry; and no inquiry whatever 
was made until after the money had been 
at the risk of this Denver and Rio Grande 
speculation which resulted in a loss,and 
then inquiry was only made (according 
to the testimony of the defendant De- 
Cordova himself) of Mr. Noah. That 
he did not believe Mr. Noah’s statement 
is evidenced by the subterfuge which 
was resorted to in order to take the 
money out of the category of trust funds, 
by going through the form of payment 
to Noah as trustee, handing over the 
check to him with one hand and receiv- 
ing back the proceeds of it with the 
other. No inquiry whatever was made 
where any information might be pro- 
cured, Butit is said that inquiry at 
the bank would have resulted in no in- 
formation, This is not made to appear. 
Consequently, we have the defendants 
receiving the money under such circum- 
stances as to put them upon inquiry,and 
making inquiry only from the party who 
was endeavoring to perpetrate the fraud 
upon the estate which he represented. 
The complaint seems to have been suffi- 
cient, therefore, whether we consider 
the action as one at law or in equity. 

It is further urged that the proof was 
defective, in that there was no legal evi- 
dence that the defendants received any 
money from the Drake estate. It seems 
to us that the conclusion of the learned 
judge below was amply justified by the 
evidence introduced. It appears that 
Noah received $10,500 in cash belonging 
to the estate, and that a part of this 
money was used by him in this trans- 
action, which was represented by the 
check of $5,000, signed by him as trus— 
tee. The criticism upon the unrelia- 
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bility of Noah’s testimony seems to be 
equally applicable to the testimony of 
the defendant who was examined upon 
this trial as a witness. He,shortly after 
the transactions now under considera- 
tion, was examined as a witness in respect 
to that transaction,and made statements 
which do not precisely harmonize with 
those made upon this trial. 

It is also urged that the addition of 
the word ‘‘trustee”’ to the check was not 
such a notice of a trust as to put the de- 
fendants upon inquiry. The case of 
Gerard v. McCormick (130 N. Y., 261) 
seems to lay down a different rule, and 
the cases therein cited clearly establish 
adifferentrule. Furthermore,it appears 
from the examination of the defendant 
DeCordova, made shortly after this 
transaction,that he knew this money was 


trust money and desired to change the 
account for that reason,and went through 
the form above described of changing 
the account; which shows, not only that 
the defendants received the money under 
circumstances putting them upon inquiry 
as to the money being a trust fund, but 
that they knew the fact at the time. 
Under such circumstances, it is not 
necessary for us to discuss the question 
as te whether proper inquiry was made. 

As to the question of laches, we are of 
opinion that as long as an action is 
brought within the period allowed by 
the Statute of Limitations, the right to 
maintain the same is not lost by mere 
lapse of time. 

(Discussion of a remaining question 
as to right of trial by jury, omitted.) 

Judgment affirmed. All concur. 


THE LIABILITY OF A DECEDENT'’S ESTATE TO ASSESSMENT ON 
NATIONAL BANK SHARES AFTER EXPIRATION OF TIME 
LIMITED FOR PRESENTATION OF CLAIMS. 


Zimmerman v., Carpenter, U. S. Circuit Court, D. South Dak. S. D. Jan. 31, 1898. 


By virtue of the statute of South Da- 
kota regulating the timein which claims 
should be presented for rejection or al- 
lowance against the estate of decedents, 
and the order of the county court, the 
time within which a claim could be pre- 
sented against the estate of Charles C. 
Carpenter, deceased, expired December 
28, 1895. The Dakota National Bank in 
which the deceased was a shareholder, 
failed November 23, 1896. An assess— 
ment was made February 4, 1897, and 
became due March 4, 1897, long after 
the expiration of the time limited for 
presentation of claims against the es- 
tate. At the time of the assessment, 
the stock stood in the name of Frances 
G. Carpenter on the books of the bank, 
but belonged to the estate. 

In an action in the federal court to 
recover the assessment from the execu- 


trix of the estate, it was contended that 
the claim was an ordinary one against 
the estate, to be presented and allowed 
in the manner required by the laws of 
South Dakota, and not having been so 
presented, was forever barred by the 
statute of non-claim of that state. This 
contention is denied. The court holds: 

Section 5152 Rev, St. U. S. provides: 
‘‘Persons holding stock as executors, 
administrators, guardians, or trustees, 
shall not be personally subject to any 
liabilities as stockholders, but the estates 
and funds in their hands shall be liable 
in like manner and to the same extent 
as the testator, intestate, ward or person 
interested in such trust funds would be, 
if living and competent to act and hold 
the stock in his own name,” 

It was not necessary, the court says, 
for congress to provide by law that the 
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estates of the decedents should be liable 
for the debts of deceased persons. That 
result would follow (under Sec. 5151 
providing the general liability of share- 
holders) irrespective of section 5152. 
But congress intended to and did, pro- 
vide that the estate of the testator or 
intestate, in the hands of an executor or 
administrator, should be liable in like 
manner, and to the same extent, as the 
testator or intestate would be if living, 
and competent to act, and hold the 
stock. By the language of § 5152 the 
death of the testator or intestate does 
not in any way affect the liability of the 
estate, except, if no liability on the stock 
arises until after the estate is fully dis- 
tributed, then there would be no estate 
to be charged. But here, when the 
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bank failed, the estate of Carpenter was 
a shareholder therein and was liable to 
the same extent and in the same manner 
as if Carpenter was living, the clear ob- 
ject of the statute being to make the 
estate liable for a debt arising after the 
death of a testator or intestate as well 
as those arising before. On November 
23, 1896, so much of the estate of Car- 
penter, deceased, which was in the pos- 
session of the executrix on that day, 
stood not as the estate of a deceased 
person with reference to the liability on 


the stock, but in the place of Carpenter, 
himself, liable in like manner and to the 
same extent as Carpenter would have 
been, if alive. Decree charging estate 
in hands of executrix November 23,1896, 
with payment of amount of assessment, 
withinterest from March 4, 1897. 


OF AGENT AS DRAWER OF DRAFT—‘‘NO 
A WAIVER OF PROTEST. 


Citizens Bank of Dyersburg, Tenn. v. Millet, Court of Appeals of Kentucky, January 20, 1898. 


Shelby and Soaper were partners 
doing business under the style of the 
Henderson Hominy Mills, at Hender- 
son, Kentucky. One J. B. Millet, act- 
ing as their purchasing agent, located 
for a time at Dyersburg, Tenn., where 
he purchased large quantities of corn for 
the mills, Millet made an arrangement 
with the Citizens’ Bank of Dyersburg, 
whereunder the bank would honor his 
checks given in purchase of corn, with- 
out funds on deposit, and Millet would 
from time to time draw drafts of the 
Henderson Hominy Mills for the aggre- 
gate of these checks, which the latter 
agreed to acceptand pay. Several such 
drafts were paid by the Henderson 
Hominy Mills; but having got into 
financial difficulties, the last two drafts 
drawn by Millet on the Mills, in favor of 
the bank, were not paid, 

In this action, brought upon the 
drafts, the question involved was the 


personal liability of Millet, as drawer. 
Following is a copy of one of the drafts, 
the other being similar, except as to 
amount, date and number: 


> $2,750.72. 
: Dyersburg, Tenn., Nov. 30, 1894. 
: Buying Department of Henderson Hom- ; 


tiny Mills. Atsight....pay to the order of ° 
: Citizens Bank, twenty-seven hundred and ; 
:fifty and 72-100 dollars. Collect through : 
>Farmers’ Bank, Henderson, Ky. Value ; 
treceived, and charge the same to account 
tof J. B. Millet. 
For Corn 
To Henderson Hominy Mills, 
Henderson, Ky. 


Across the face: ‘‘No Protest.” 

The points decided are the following: 
1.‘*NMo Protest” a waiver of protest-—The 
first contention of appellee (drawer) is 
that the petition is insufficient, for the 
reason it does not aver protest of the 
bills, or that protest was waived. But 
it will be seen that each bill has indorsed 
on the face thereof ‘No protest,” which 
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being a part of the bill in suit, the peti- 
tion and bill together show a right to re- 
cover, and it was not necessary to spe- 
cifically aver a waiver of protest. If 
there had been any interlineation or 
change in the bill after it was signed, 
the defendant should have taken advan- 
tage of that by answer. The evidence 
established due presentation of the bills 
for payment.” 

2. Consideration for Drawer's Contract. 
—Were the bills executed without any 
consideration to support the contract of 
the drawer? “So faras the plea of no 
consideration is involved, it is sufficient 
to say that the existence of the debt 
against the hominy mills was a sufficient 
consideration to bind the appellee and 
render him liable for the debt, if he in 
fact agreed to pay the same or be bound 
therefor. The bills in suit clearly im- 
port an obligation upon the part of the 
appellee to pay the same; and unless he 
escape liability on account of some ar- 
rangement between him and appellant 
(payee—bank) judgment should be 
rendered against him for the amount of 
the bills.” 

3. Changing [mportof Drawer’s Contract 
by Outside evidence.—‘'It is insisted for 
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appellee (drawer) that he was entitled to 
allege and prove the alleged agreement* 
between him and appellant (payee bank) 
to the effect that he was not to be bound 
upon the bills; while it is earnestly con- 
tended for appellant that appellee could 
not be heard to plead and prove any 
such agreement, the same being in con- 
tradiction of the written agreement, and 
contrary to the law in such cases.” 
Held: The testimony as to the agree- 
ment or understanding between appell- 
ant and appellee, that appellee should 
not be bound on the bills was incompe- 
tent, and he is personally liable thereon, 
as drawer. The true principle in such 
cases has thus been stated by the U. S. 
Supreme Court: ‘‘Parol evidence can 
never be admitted to exoneratean agent 
who has entered into a written contract 
in which he appears as principal, even 
though he should propose to show, if 
allowed, that he disclosed his agency 
and mentioned the name of his princi- 
pal at the time the contract was exe- 
cuted.” 


*That in giving the drafts he acted solely asthe agent 
of the Hominy Mills; which fact was understood by 
the bank; and the bank accepted the drafts as the 
drafts of the Hominy Mills and solely on their credit» 
and not as the drafts or acts of Millet in his own 
right. 


NATIONAL BANK SHARES OF ONE, NOT OFFICER OR DIRECTOR, 
SUBJECT TO EXECUTION. 


Oldacre v. Butler, Supreme Court of Alabama, January 12, 1898. 


Butler recovered judgment against 
Freeman and levied upon 1o shares in 
the First National of Decatur belonging 
to Freeman. Oldacre, administrator of 
estate of Freeman, who had died after 
judgment, moved to have the levy va- 
cated upon the ground that stock in a 
national bank cannot be levied upon and 
sold under execution. 

Heap, J.—We regard the principle 

‘ruled in Winter v. Baldwin, 89 Ala. 483, 
as applicable to this case,and of control- 


ling influence upon its decision. The 
petition to vacate the levy upon the par- 
ticular shares of stock in question al- 
leges no fact going to show that the sale 
of that stock and its transfer to another 
owner, by the process of execution, 
under our statute, would at all interfere 
with the operation of the bank asa gov- 
ernmental agency, offending the laws of 
the United States concerning national 
banks, If, as counsel suggests, the shares 
of the officers of the bank could not be 
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levied on and sold without putting such 
officers and directors out of office, and, 
consequently, such a levy and sale would 
not be permitted, because it would thus 
operate to obstruct the management of 


NATIONAL BANK—STOCKHOLDER'S 
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the bank, it will be time enough to say 
so when that case arises, The petitioner 
is neither officer nor director. The ac— 
tion of the special judge in overrul- 
ing the motion to vacate the levy, was 
correct. 


LIABILITY. 


A shareholder in an insolvent national bank, who, knowing or believing the bank insolvent, transfers his shares 
toescape liability, 1s liable to assessment thereon, though the transfer is made to a solvent trans- 
feree, absolutely, amd the latter is able to pay the assessment. 


Stuart v. Hayden, U. S. Supreme Court, January 10, 1898. 


A stockholder in a national bank who 
with knowledge of the insolvency of the 
bank, or at allevents, with such know- 
ledge of facts as reasonably justifies the 
belief that insolvency existed or was im- 
pending, sells and transfers his stock 
with the intent to escape the individual 
liability which the statute imposes upon 
shareholders of national banks for their 
contracts, debts and engagements—the 
bank being in fact insolvent at the time 
of the transfer—-remains, notwithstand - 
ing such transfer, and as between the 
receiver and himself, a shareholder,sub- 
ject to the individual liability imposed 
by section 5151; though the transfer is 
absolute and is made to a solvent trans- 
feree, who is able to 
ment, 

In this case, the stockholder contended 
that if the transfer was absolute, and to 
persons who were at the time solvent 


pay the assess- 


and able to respond to an assessment 
upon the shares, the motive with which 


the transfer is made is of no consequence, 
Concerning this contention the supreme 
court say: 


“The construction of the statute seems 
to find some support in the general 
language used in a few cases. But it 
will be found upon examination that 
those cases were dealt with upon the 
basis that the facts therein showed not 
only an intent upon the part of the 
shareholder to escape liability by trans— 
ferring his stock; but that the transfer 


was either colorable, or to a person who 
was financially irresponsible at the time 
of such transfer. There is no case in 
which this court has held that the intent 
with which the shareholder got rid of his 
stock was of no consequence; certainly 
no case in which the intent was held to 
be immaterial,when coupled with know— 
ledge or reasonable belief upon the part 
of the transferror that the bank was in—- 
solvent or in a failing condition. * * 
A transfer with such intent and under 
such circumstances is a fraud upon the 
creditors of the bank, and may be 
treated by the receiver as inoperative 
between the transferror and himself,and 
the former held liable as a shareholder 
without reference to the financial condition of 
the transferee. The right of creditors of 
a national bank to look to the individual 
liability of shareholders to the extent in- 
dicated by the statute, for its contracts, 
debts and engagements, attaches when 
the bank becomes insolvent; and the 
shareholder cannot, by transferring his 
stock, require creditors to surrender this 
security as to him, and compel the re- 
ceiver and creditors to look to the per— 
son to whom his stock has been trans- 
ferred.” Further, the court says: 
“Whether (the bank being in fact in- 
solvent) the transferror is liable to be 
treated asa shareholder, in respect of 
its existing contracts, debts and engage- 
ments, if he believed in good faith, at 
the time of transfer, that the bank 
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was solvent, is a question which, in the 
view we take of the present case, need 
not be discussed, although he may beso 
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treated, even when acting in good faith, 
if the transfer is to one who is financially 
irresponsible.” 


LIABILITY OF SAFE-DEPOSIT COMPANY. 


LOSS OF MONEY FROM RENTED SAFE—OBLIGATION OF COMPANY 


TO SAFELY KEEP AND 


REDELIVER GOODS, OR SHOW SOME REASON FOR NON-DELIVERY SUFFI- 
CIENT TO RELIEVE IT FROM LIABILITY. 


Emma M. Lockwood, appellant, v. The Manhattan Storage & Warehouse Co.. respondent. New York 
Supreme Court, Appellate Division, First Department, March 1808. 


The legal relation which a safe deposit company holds to the renter of a safe deposit box, is 
that of bailee or depositary for hire; and this imports an obligation upon the part ot the depositary 
to safely keep the goods committed to its care and to redeliver the same, unless prevented by some 


cause for which it is not responsible. 


When a renter has proved the deposit of goods and the failure of the depositary to produce on 
demand, he makes a prima facie case, and the depositary, to escape liability, must explain and 
excuse its failure to produce by showing some reason which would relieve it from liability. 


Appeal from judgment dismissing 
complaint. 

Mr. Sherman Evarts, of counsel for 
appellant. Mr. F. W. Whitridge, of 
counsel for respondent. 

Van Brunt, P, J.—The defendant 
was a corporation organized for the pur- 
pose of carrying on the business and 


operations of owning, constructing,main- 


taining, using and operating a warehouse 
or warehouses for the general purposes 
of storage and safekeeping of merchan- 
dise, furniture and other household ef- 
fects and any and all other goods and 


chattels. In addition to its business 
of general storage the defendant had at 
one of its warehouses a place set apart 
and used as safe deposit vaults, in which 
were separate safe deposit boxes or safes. 
These separate boxes or safes were rent- 
ed to customers for the deposit therein 
by such customer of such objects or 
valuables as he might see fit. Access to 
these boxes could not be had by the cus- 
tomer without the knowledge and par- 
ticipation of the employees of the com- 
pany. Such access could only be 
obtained by the use of two keys, one of 
which was held by the defendant and 
the other by the person who rented the 
box. 


On the 18th of May, 1893. the plain- 
tiff rented one of these boxes. Subse- 
quently, on the zoth of the same month 
she rented a larger box, and in Novem— 
ber 1893, a still larger box. The plain— 
tiff testified that on the rst of February, 
1894, she went to the defendant’s safe 
deposit vaults accompanied by Mr. 
Dougherty, for the purpose of examin- 
ing some papers; that a tin box which 
was in the safe rented by her was taken 
into a private room in the building; that 
she took from the tin box the papers she 
needed and put into the tin box an en- 
velope containing $4,000 in bills and 
that she then locked the tin box, which 
was immediately put into the safe depos- 
it compartment where it belonged and 
the door was locked by the clerk. She 
testified that after the clerk had locked 
the door she left and went again to the 
safe deposit vaults on the 15th of Febru- 
ary, 1894, accompanied by her daughter 
Mrs. Latham. The safe was then opened 
by one of the clerks and the tin box put 
on the table. She found only $2,ooo0in 
the tin box; she took out $1,000 and 
left the other thousand there, As she 
went out with her daughter she looked 
for the president, whom she did not see, 
and being in a great hurry she went to 
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the bank where she deposited $800 of 
the money, keeping $200. When she 
reached home she wrote to the president 
requesting an interview and the next 
day she went to the safe deposit com- 
pany and saw the president and detailed 
the loss which she had sustained and 
there was considerable discussion be- 
tween herself and him upon the subject. 
The defendant having disclaimed all re- 
sponsibility for the loss, this action was 
brought. Upon the trial the complaint 
was dismissed at the close of the plain- 
tiff’s case and from the judgment there- 
upon entered this appeal is taken. 

In support of the judgment itis urged 
upon the part of the respondent that the 
contract alleged that the defendant un- 
dertook to insure to her the contents of 
her box in its vault, that the contract 
proved by her was different and that 
such contract was shown by her to have 
been performed by the company and the 
court did not therefore err in dismissing 
the complaint. This claim is based upon 
an allegation in the complaint that the 
defendant contracted and agreed with 
plaintiff and it became the duty and ob- 
ligation of the defendant to safely and 
securely keep in said safe deposit box 
during the period of one year any and 
all goods and valuables which the plain- 
tiff might from time to time during said 
period place therein. 

We fail to appreciate the criticism 
upon this form of complaint. It is by 
no means an allegation of insurance, but 
it is an allegation that the defendant re- 
ceived the property of the plaintiff as a 
bailee for the purpose of safe-keeping, 
andthe ordinary incidents of such a 
contract must necessarily be implied, 
That the relation of the parties to such 
a contract is that of bailor and bailee 
seems to be sufficiently established in 
this state by the case of Roberts v. Stuy- 
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vesant Safe Deposit Co., (123 N. Y. 57)» 
if it requires any authority whatever be- 
yond the well settled principles of the 
law of bailment. In the case cited the 
court expressly held that the legal rela- 
tion which the defendant held to the 
plaintiff was that of bailee or depositary 
for hire. Such being the relation be- 
tween the parties there was an obligation 
upon the part of the defendant to safely 
keep the goods committed to its care 
and to re-deliver the same unless it was 
prevented from so doing by some cause 
for which it was not responsible. The 
ordinary rule established by numerous 
authorities is that when the plaintiff has 
proved the deposit of his goods and the 
failure of the defendant to produce the 
same on demand, he has established a 
prima facie case and the defendant must 
excuse his failure to produce by bring- 
ing himself within one of the recognized 
exceptions (Claflin v. Meyer, 75 N. Y. 
262 and cases there cited.) 

Any other rule would be placiag upon 
the plaintiff the burden of establishing 
conditions in respect to which he could 
have no possible knowledge. The de- 
fendant is presumed to know something 
of what is going on upon his own prem- 
ises and it is within his ability to excuse 
the want of production, if he has such 
excuse. It is for this reason that the 
rule has become established that where 
a loss occurs where goods have been de- 
posited with a bailee for hire and they 
are not produced, the bailee must ac-— 
count for their disappearance. 

In the case at bar the plaintiff could 
not know what was transpiring in the 
warehouse of the defendant. She could 
not know what was done for the purpose 
of protecting the property committed 
to the care of the bailee; whereas the 
defendant was entirely familiar (or at 
least is presumed to be) with the whole 
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of the operations in respect to the care 
which was taken of these safe deposit 
vaults. It was therefore called upon, 
if property in its custody disappeared, 
to show some reason which would relieve 
it from liability. 

It is urged upon the part of the de- 
fendant that it was not a bailee be- 
cause it was not in possession of the 
plaintiff’s property. If it was not, it is 
difficult to know who was. Certainly 
the plaintiff was not, because she could 
not obtain access to the property with- 
out the consent and active participation 
of the defendant. She could not go 
into her safe unless the defendant used 
its key first and then allowed her to 
»pen the box with her own key—thus 
absolutely controlling the access of the 
plaintiff to that which she had deposited 
within the safe. The vault was the 
defendant’s and was in its custody, and 
its contents were under the same con- 
ditions. As well might it be said that 
a warehouseman was not in possession 
of silks in boxes deposited with him as 
warehouseman, because the boxes were 
nailed up and he had no access to them, 
It is perfectly clear that under the ordin- 
ary principles governing bailments, the 
relation of the defendant to the plaintiff 
was that of a depositary for hire and 


CONSTRUCTION OF NOTE 
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that when the plaintiff gave evidence 
tending to show that she had placed 
property within that safe which was 
owned by and in the custody of the de- 
fendant and that it had been abstracted 
therefrom, she had made out a prima 
facie case calling upon defendant for ex- 
planation. 

Some point was made in regard to 
certain other people having access to the 
safe by and with her consent; but the 
evidence showed that no one had been 
to the safe during the period mentioned 
by the plaintiff, and that the defendant 
kept a record of every person who en- 
tered its safe deposit vaults and could 
easily ascertain whether the plaintiff's 
testimony in this regard was correct or 
not. The questions in relation to access 
to the box as to whether the property 
was there or not, were not questions 
which the court could determine upon 
the motion to dismiss the complaint. 
They were questions to go to the jury, 
and as the case stood the plaintiff was 
entitled to go to the jury upon the evi- 
dence produced by her in respect to the 
loss of this property. 

The judgment should be reversed and 
a new trial granted with costs to the 
appellant to abide the event. 

All concur, 


WITH RENEWAL CLAUSE. 


Coats v. Potts, Supreme Court of Pennsylvania, February 21, 1898. 


Action by Edward H. Coats against 
Benjamin C. Potts, upon a promissory 
note made by Potts for $5,000, payable 
one vear after date, with interest at 6 
per cent payable semi-annually. Atthe 
bottom of the note was the following 
memorandum : 


“Tt is agreed that this note may be re- 
newed for one year at the option of the 
maker, and thereafter renewed from 
year to year, unless six months notice to 


the contrary, prior to maturity, be given 
by the holder thereof. At the expira- 
tion of such notice, the note shall become 
due and payable.” 


The note was given May 1, 1890. The 
interest was paid at the end of 6 months 
and again a little after the end of one 
year. The maker did not exercise his 
option to renew the note, and he made 
no further payments upon it. Three 
years after its maturity, the plaintiff, in 
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March 1894, brought this suit. 

No defense upon the merits was sug- 
gested, but the defendant complains the 
action is prematurely brought because 
he had not been served with six months 
notice that the holder declines to make 
avy further renewal of the note, 

Held: The notice was provided as a 
means of terminating the series of re- 
newals that might follow if the defend- 
ant had exercised his opticn to renew 
the note when it matured. He did not 
do this. The process of renewing the 
note never began and, of course, re- 
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quired no notice from the holder to end 
it. The note fell due, according to its 
terms, May 1, 1891, and, in the absence 
of the exercise of the maker's option to 
renew, it became, and thereafter re- 
mained, an overdue note, which the 
holder was at liberty to proceed upon at 
his convenience. The forbearance of the 
holder was not equivalent to an exercise 


- by the maker of his choice to renew,and 


cannot take away from thim his right 

to proceed to the collection of the unpaid 

and unrenewed obligation of his debtor. 
Judgment for plaintiff, affirmed. 


A PROPOSITION TO PROVIDE A GOLD INCOME FOR THE UNITED STATES. 


Fifty per cent. of import auties to be paid in gold, 


A bill to provide a gold income for the 
United States, advocated by the National Busi- 
ness Men’s League, was introduced in the Sen- 
ate on March 22, by Senator Cullom. The 
measure is as follows. 


‘‘That in order to provide a gold income to 
meet obligations required to be paid in gold and 
avoid unnecessarily increasing the government's 
obligations in maintaining the gold reserve and 
to strengthen the public credit to meet all 
emergencies, 50 per cent. of the duties levied 
upon foreign importations of merchandise or 
manufactured articles or other articles imported 
from foreign countries shall be paid in gold coin 
of the United States, and the.remaining 50 per 
cent. in such currency of the United States as 
the Secretary of the Treasury may designate.” 


The National Business Men’s League, by its 
president, Theodore A. Meysenberg of St. Louis, 
and its secretary, Leonidas L. Hamilton of Bos- 
ton, presented a memorial in support of the bill, 
signed by prominent bankers and business men 


allover the country. The memorial says in 


substance: 


While the government remains in the banking 
business its gold reserve will be the point of at- 
tack by every raid of stock-broking or gold- 
grabbing syndicates. The government, under 
existing laws, has no legitimate income in gold. 
Its revenues from the custom-house should be 
in gold. 

The question of the retirement of the govern- 
ment from the banking business need not be 
discussed. Its paper issues outstanding under 
existing laws are stubborn facts which call fora 
practical solution and promptaction, Our pres- 
ent financial system is the most inconsistent of 
all financial systems prevailing among enlight- 
ened nations. With our Nation’s great wealth 
it may be placed upon the basis which any 


prudent business man adopts, and draw upon 
its resources with entire confidence in the fu- 
ture, whether it be peace or war. 

Gold is a necessity for national defense, Itis 
the mightiest weapon in war as it is powerful in 
peace. Gold only can buy ships, cannon, and 
munitions of war and supplies outside of the 
territorial limits. When a nation requires these 
means of defense and has not time to manufac- 
ture them within its own limits, it must expend 
gold to obtaif them. The practical means of 
securing gold to meet gold payments shou!d be 
in the hands of the government without delay. 

The first step in national defense is to strength- 
en the public credit. Should our Nation be 
compelled to negotiate a war loan it could only 
be secured upon the guaranty that the bonds 
would be paidin gold. Tostop and haggle with 
the lender as to the future payment in gold 
would not only be the height of folly, but it 
would be a crime. The very fact that the 
government has no income in gold and must 
replenish the reserve by borrowing or dependence 
upon the goodwill of those who may at their 
convenience deposit gold in exchange for cur- 
rency or gold demand notes is an absurd posi- 
tion for this Nation, with its magnificent wealth 
and high standing. 

The national credit cannot be separated from 
national honor. To resent an indignity to our 
national emblem is a solemn duty aroused by 
every instinct of patriotism, The preservation 
of the national credit as a means of maintaining 
our national dignity and prestige and our honor 
unsullied among nations isa duty which may 
not be escaped by any subterfuge, no matter 
how presented. Partisan motives in such a 
crisis as we have just shown to the world are 
banished as unworthy of consideration when 
our Nation is menaced by a serious and threat- 
ening danger. 

This Nation, with complete confidence in its 
strength, and reliance upon the patriotism of its 
people,does not propose to exhibit the weakness 
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of a nation unable to maintain specie payments 
in time of war; should such a stern duty be en- 
tered upon. The gold reserve must be sacredly 
guarded. The bare suggestion of a panic might 
cause its depletion,and a raid once started would 
be dangerously fraught with grave possibili- 
ties. 

If our Nation should reach a crisis in its rela- 
tions with any foreign government, let it be met 
with the fortitude of Americans who can calmly 
face any obstacle in their pathway and overcome 
them. While we can never fear the result, and 
may sturdily stand by our government in every 
crisis, let us exercise the keen foresight and 
careful calculations necessary to our advantage 
which is a gift t» our people. Letustakea wise 
course in protecting the public credit and leave 
no means unprovided for the national defense. 

The law we have recommended provides for 
an income in gold at our custom-houses, making 
it obligatory upon importers of foreign goods to 
pay 50 percent. in gold in any event,thus provid- 
ing for a definite and certain income in gold 
whether the future may be war or peace, and in 
the event of an emergency arising the balance 
of the customs dues to be paid either in gold or 
in such other currency, as the Secretary of the~ 
Treasury at his discretion may designate. 

The income at the custom-house, payable one- 
half in gold and the balance also in gold, at the 
discretion of the Secretary of the Treasury, 


fHE NECESSITY FOR A SAVINGS BANK LAW, 
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would be from $7,000,000 to $15,000,c00 per 
month, on the basis of the last month’s state- 
ment. With a glut of gold to-day in the market 
and recent importations of gold likely to increase 
the amount held in this country, the danger ofa 
gold premium of any consequence is practically 
eliminated, provided peace be the outcome of 
threatened foreign complications. This effect of 
a demand for gold to such an extent as would 
be required under the proposed law being simply 
to return it to the treasury, even if it should have 
been withdrawn from the treasury, and keep it 
in this country by the necessity of its being paid 
in at the custom-houses would hinder a premium 
on gold, because gold returned to the treasury 
would be for the protection alike of the treasury, 
the importer, and the whole Nation. 

The danger of international complications 
which may occur at any time, and the danger of 
resultant withdrawal of gold from the public 
treasury, are a menace that threatens the finan- 
cial integrity of the Nation and the business in- 
terests of the entire country. With the enor- 
mous gold demand obligations outstanding, the 
treasury should be placed at once in a position 
to secure gold constantly as a right belonging to 
it. 

Your petitioners respectfully recommend that 
such a law be immediately passed by Congress, 
to be known as an emergency law, to maintain 
the Nation’s credit under all circumstances. 


AND BUILDING AND LOAN LAW, 


IN KANSAS. 


State Bank Commissioner John W. Breiden- 
thal of Kansas, is reported in the Kansas City 
Times, as tollows, upon the necessity for state 
laws for the organization of savings banks, and 
for the organization and control of building and 
loan associations. 

‘*Kansas should have an up-to-date savings 
bank law, and itis my purpose to recommend 
the passage of such a law in my next report. 
There are quite a number of inquiries with ref- 
erence to the starting of savings banks, and as 
our state grows older the demand for institu- 
tions of this character will increase. A law 
should be passed which will define the duties of 
savings banks and afford ample protection to 
their depositors. We have only three savings 


banks in the state at this time. These are 
doing a nice business under our general law 
and are in first-class condition. 

‘*Another thing I am insisting shou!d be done 
.s the passage of a law providing for the organ- 
ization, management and control of building 
and loan associations. Scarcely a day passes 
that I do not receive one or more inquiries with 
reference to associations that are soliciting busi- 
ness in this state. There appears to be an im- 
pression prevailing that the banking department 
has supervision over these associations. This 
is probably due to the fact that I have repeated- 


ly recommended the passage of a law placing 
them under the control of this department, but 
no such action has been taken, and there are no 
restrictions or requirements placed upon them, 
As a result, many unsound and illegitimate so- 
called savings and loan associations have in th® 
past done business and are now seeking to do 
business in our state. Many investors have 
suffered loss in the past, and others wil! un- 
doubtedly suffer in the future, until the state 
does its duty and assumes control of them. To 
my mind a proper loan association law will pro- 
tect all members alike and will prevent the 
‘freezing out’ of unfortunate stockholders by 
exorbitant fines and otherwise, will require that 
the same be mutual in fact as well as in name, 


and will provide for a deposit of securities with 
the state treasurer, to protect stockholders. To- 
day the association that is compelled to deposit 
$100,000 and submit to an examination before 
it can do business in Missouri, can do business 
in Kansas without consulting anyone or depos- 
iting a dollar to protect investors. In time, 
properly managed loan associations may de- 
velop a system of co-operative banking which 
will supercede savings banks and possibly avoid 
the necessity of establishing postal savings 
banks, but this is a subject for future consider- 
ation.” 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled tosubmit questions of gen- 


eral interest, and expec” prompt and careful consideration thereof, without charge. 


The names and places of 


those submitting inquiries are published, unless special request is made to the contrary. 


Restriction of Deposit. 


Cana depositor restrict a particular deposit to the 
payment of a specified check, so as to prevent his 
banker from applying the deposit upon a prior 
overdraft? 


Tue Ciry Nationa BANK, 
KANKAKEE, Ill., March 26, 1898. 
Editor Banking Law Journal: 

DEAR Sir:—A is a depositor in B bank and 
his account isoverdrawn, Notwithstanding this 
fact A draws a check on B, and about the time 
the check arrives, he presents himself at the 
bank and offers B funds for paying this partic- 
ular check; or he steps up to the window and 
offers a deposit, stating at the time that it is to 
pay this particular check. Is B bound to receive 
the money and deliver the check to A or to receive 
this specified deposit and charge said check up to 
this account while A is still overdrawn and by 
such a move protect his check and keep the 
bank from getting their money? 

Yours truly, 
L. W. WHEELER, 
Asst. Cashier. 


The precise point of inquiry has never 
been decided in Illinois; hence the rule 
to govern such a case cannot be stated 
with certainty. It is fairly probable, 
however, that the Illinois Jaw would al- 
low the bank to accept the deposit and 
disregard the instruction to use it to 
pay a particular check, and permit the 
bank to apply the deposit upon the prior 
overdraft. The subject being of prac- 
tical interest to bankers in Illinois, we 
submit below a discussion of the point 
involved, upon which we base the fore- 
going conclusions. 


The Supreme Court of Illinois has 
very recently held* that a depositor hav- 
ing a check outstanding which, if pre- 
sented and paid, would overdraw his 
account, cannot restrict a deposit which 


*See Gage Hotel Co. v. Union Nat, Bank, B, L. J. 
March 1897, p. 162. 


he thereafter makes to the payment of 
a subsequent check, so as to defeat the 
payment of the first-named check, if first 
presented. This decision is based on 
the theory that when a bank accepts a 
depositor’s account, there is an agree- 
ment implied with the whole world that 
whoever becores the owner of the de- 
positor’s checks, becomes, on presenta- 
tion thereof ata time when there are 
sufficient funds on deposit, the owner of 
and entitled to receive the amount speci 
fied in the check. This agreement being 
for the benefit of checkholders, it can- 
not be abrogated by any special con- 
tract between bank and depositor, with- 
out the checkholder’s consent. Hence, 
it is unlawful, and consequently beyond 
the power of a depositor in making a 
deposit, to instruct the bank, or for the 
bank to agree, that the deposit shall be 
applied to certain checks to the exclu- 
sion of others, or in any way be applied 
in deviation of the rule that priority of 
right to the deposit is determined by the 
order of presentation, 

This doctrine that a depositor cannot 
restrict money placed in general account 
so as to defeat the rights of checkhold- 
ers to the fund as determined by the 
rule “first come, first served,” is newly 
developed in Illinois, for in making this 
decision, the supreme court reversed the 
judgment of the appellate court which 
thought that as to new deposits, a de- 
positor had the right to make any agree- 
ment for their disposition with his 
banker that he chose. Being thus new, 
it is difficult to determine in advance— 
we can only speculate—whether it would 
be extended to cover a case like that 
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now submitted; that is to say, whether 
the Illinois courts would deny the right 
of a depositor, on making a deposit, to 
restrict it to the payment of a specified 
check, so as to defeat a legitimate claim 
of his banker upon funds deposited in 
general account, for overdrawn checks 
previously honored by the banker. 

We have this principle decided: Where 
a depositor makes a deposit with the in- 
struction to pay a particular check, and 
refuse for want of funds an earlier check, 
the is unlawful, impotent 
and ineffectual to prevent the applica: 
tion of the deposit tothe earlier check, 
when first presented, but itis the bank’s 
duty and obligation to pay all checks in 
the order presented notwithstanding the 
restrictive instruction. 


instruction 


We have this proposition for consider- 
ation: Where a depositor makes a de 
posit with instruction to pay a particular 
check, and the carrying into effect of the 
instruction will deprive the banker of the 
right to charge up against the deposit, 
prior checks of the depositor which he 
has already paid out of his own pocket 
to save the latter’s honor, will the in- 
struction in this instance be unlawful,or 
will the banker be obliged to obey it, if 
he receives the Ceposit? 

It will take a decision of the supreme 
court of Illinois to settle this question 
authoritatively, but in view of what has 
already been decided by the supreme 
court, it is not improbable that they 
would extend the application of the 
principle that a customer cannot restrict 
anew deposit to defeat payment of a 
prior check, by further holding that 
neither can a customer restrict his de- 
posit, so as to prevent his banker from 
applying it upon a legitimate demand. 

According to the law of Illinois, when 
a general deposit account is established 
ata banker’s, payments therefrom are 
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determined by a rule of priority of pre- 
sentment—as to checks, first come, first 
paid, regardless of their date—and not 
only checks come under this rule, but 
also matured notes and other due de- 
mands, held by the banker himself, the 
time of actual application of the deposit 
by charge to account, determining his 
prior right to payment, over later pre- 
sented checks on insufficient funds. 
Now, it appears to be the pc licy of the II- 
linois courts to preserve the inviolability 
of a general deposit account as a gener- 
al fund dedicated to pay legitimate de- 
mands upon it in exact order of present. 
ment, and to prevent the depositor from 
defeating this purpose by directing and 
controlling the disposition of particular 
deposits in general account, contrary 
thereto. 
already declared his impotency to re- 


Hence the supreme court has 


strict deposits so as to defeat payment 
of checks in the exact order presented, 
and it seems reasonable to presume that 
the court will maintain this policy to its 
full extent, by declaring the depositor 
equally powerless to restrict a deposit in 
his general account to a later presented 
check, so as to defeat a legitimate claim 
of the bank upon such account. Sup- 
pose, in the case now before us, the de- 
posit was made, with instruction to pay 
a particular check about to be presented ; 
then, before that check was presented,a 
suffi 


such 


prior check should be presented 
cient to exhaust the deposit. In 
case the restrictive instruction is con- 
Is it 


of a 


cededly unlawful and nugatory. 
any the less so, because instead 
sub- 


ject to a demand of the banker for prior 
overdraft? It would seem not, in view 
of the policy of denying to a depositor 
the power to change the law governing 
the order of payment of checks and de- 
mands upon general deposit account, by 
specific contrary instruction. 


prior check, the account is made 
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Recovery of Usury by Payor in 
Kentucky. 


FLEMING County FARMERS’ BANK, 
FLEMINGSBURG, Ky., April 7, 1898. 
Editor Banking Law Journal: 

Dear Str—The statutes of this state provide 
that the payor of an obligation containing usury 
cannot recover the usury after the lapse of one 
year from the payment of said obligation in 
full. 

Our legal rate of interest is 6 per cent. Now 
then: On January 1.1890, B executed his note to 
J for $1,000, bearing 8 per cent. interest from 
date. He has paid annually $80 interest there- 
on to January 1, 1897, on which date the note 
was assigned to S at the instance and request of 
B in writing as follows: ‘‘Mr. S, the balance 
of $1,000 on this note is past due and unpaid 
and I hereby request its assignment to you on 
your paying said sum to J”. January 1, 1897. 

Now on February 1, 1898, B_ paid the $1,000 
and 13 months interest to S, and brought suit 
against J for $140 usury paid to him before said 
assignment. 

My question is: Can he recover in view of 
the aforesaid writing accompanying the assign- 
ment, more than one year before the bringing 
of the action? In other words, does such an as- 


signment constitute such payment as would 


preclude recovery under the statute making one 


year a bar? J had to all intents and purposes 


een fully paid and at the request of the maker. 
If such writing does not bar B. what would, 
except the actual liquidation of the note followed 
by the time prescribed? 
John W. Heflin. 


By statutory provision in Kentucky, 
the legal rate of interest is 6 per cent. ; 
contracts at greater rate are void as to 
excess over legal interest, but the am- 
ount loaned with legal interest may be 
recovered by the lender; the excess of 
interest may be recovered by the lender 
although payment thereof was made to 
the assignee; and partial payment ona 
det bearing interest shall be first ap- 
plied to the extinguishment of the inter- 
est then due. (Sections 2218, 2219 Gen. 
Stat.) 

The statute of limitation provides 
“no action shall be prosecuted in any 
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of the courts of this commonwealth for 
the recovery of usury theretofore paid 
for the loan or forbearance of money,or 
other thing, against the loaner or for- 
bearer, or assignee, or either, unless the 
same shall have been instituted within 
one year next after the payment there- 
of; and this limitation shall apply to all 
payments made on all demands, whether 
evidenced by writing or existing in 
parol.” 

This statute formerly made the period 
of limitation five years; it was subse- 
quently reduced to one. The first con- 
struction given this statute was that it 
began to run immediately upon the 
payment of usurious interest; hence a 
borrower's action to recover excessive 
interest paid, was barred after one year 
(formerly ‘‘five’’) from date of actual 
payment. But the later and present 
construction given by the Kentucky 
courts is, that all payments of excessive 
interest go towards reducing the princi- 
pal and legal interest, and are not really 
payments of usurious interest, so long 
as any portion of the debt remains un- 
paid; hence the one year only begins to 
from the time the whole debt is 
paid and extinguished. 

In the case now put, B had executed 
his $1,000 note to J at 8 per cent—$8o 
a year—and up to January 1, 1897 had 


run 


paid the interest thereon to J for seven 
years; in that time having paid J $140 
excessive interest—7 years at $20 a year. 
On that date J assigned the note to S, 
to whom 13 months later B paid the 
principal and 13 months interest, and 
thereupon brought suit against J to re- 
cover back the seven years excessive in- 
terest paid him before January 1, 1897. 
If the assignment of the note by J to 
S nad been without any act on the part 
of B, then, without question, the debt 
was not paid and extinguished, and the 
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one year statute only commenced to run 
when the note was paid to S, and B's 
action against J for the $140 would not 
be barred by the statute of limitation. 
‘*The excess of interest may be recov- 
ered from the lender, although payment 
thereof was made to 
(Sec. 2219). 


the assignee.’ 
From this, if from nothing 
else, it is clear the mere assignment of 
the note does not extinguish the debt, 
so as to make the statute commence to 
run in favor of the payee. 

But the point made in favor of J, is 
that the assignment was made at the 
special written request of the debtor; 
hence, under such circumstances, his 
receiving payment from S, was equiva— 


lent to receiving payment from the 


maker; and the one year statute then 
commenced to run, and the limitation 
period had expired, before the note was 
actually paid to S, and before the ac- 
tion for the $140 usury was brought by B. 

We are asked to construe this peculiar 


Statute, in view of Kentucky decisions, 
and to give answer whether or not the 
action of B against ] is barred by a 
transaction of assignment to be deemed 
equivalent to payment of the debt to J, 
happening over one year before com- 
mencement of the action. 

The precise point whether an assign- 
ment by payee, and payment by assignee 
at the request of the debtor, constitutes 
a novation, equivalent to payment of 
the debt to the payee, and the creation 
of a new debt to the assignee, has not 
been passed upon, so far as our examin- 
ation of the Kentucky authorities has 
gone. 

The Court of Appeals of Kentucky 
once held that the execution of a new 
note to a third person, who may be the 
holder of the first note by assignment or 
otherwise, is a discharge of the first 
note. (Breckenridge v. Churchill, 3 
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J.J.M. 12; Stone v. McConnell, 1 Du 
vall, 54). 

The court, in the last named case 
said: 


‘*The execution of a new note to a 
third person who may be the holder ot 
the first note, by assignment or other- 
wise, has been regarded as a discharge 
of the first note. It is, in other words, 
a payment of the first note to the as 
signee, and the right of action against 
the lender exists from that instant; but 
neither a right of action nor a defense 
for the usury previously paid exists 
against the payee in the second note, 
The assignee is not contaminated with 
the usurious contract; he takes the first 
note for a valuable consideration from 
his assignor. 

‘*By taking a new note from the debt- 
or, the security for the debt is change‘, 
his assignor is released from liability to 
him, and the debtor must resort to his 
right of action against the usurer to re- 
cover the money paid as usurious inter- 
est.” 


Also in Clark v, Rodes, 12 Bush, 13, 
an agreed judgment in favor of an as- 
signee was held a novation. In that 
case, a note of CtoG was assigned to 
R. R sued C upon the note, and upon 
agreement of C, the court entered judg- 
ment against him thereon. Subsequent- 
ly, in an action by C against G for usu- 
rious interest, the court held the agreed 
judgment was a complete change of the 
contract by which C was theretofore 
bound, and so far as it affected the 
rights of G, was equivalent to the exe- 
cution by C of anew note to R. The 
right of C to sue and recover from G 
the usurious interest contained in the 
note arose at that time and the limita- 
tion at once began to run. 

The facts in these cases are the near- 
est analogies we can find to the facts of 
the present. In the first named cases, 
the maker gives a new note to the as- 
signee; the old note, and the debt to 
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the payee therein, is thereby exting— 
uished. In the second named case, the 
old note is merged in or supplanted by 
a judgment in favor of assignee, against 
maker; this is held equivalent to giving 
anew note by maker to assignee, ex- 
tinguishing the old note, and letting 
the payee out from liability to return 
excessive interest at the end of the stat- 
utory period thereafter. 

Assuming for the present, these de- 
cisions are still law in Kentucky, is their 
principle broad enough to cover the facts 
in the present case? Here there is no 
extinguishment of the old note by new 
note to the assignee, nor by merger in 
a judgment of assignee against maker; 
but merely an assignment of the old 
note, although at request of the maker. 
It is debatable whether such an assign- 
ment would constitute a novation, 
equivalent to payment and extinguish- 
ment of the old note. If the assignee 


was tobe regarded asa fayor rather than 


a purchaser, of the note, paying same as 
the agent of the maker, with agreement 
to be reimbursed by the latter, and with 
no recourse upon the payee in case of 
nonpayment by the maker, then there 
might be ground for concluding that 
the note was paid to the payee and 
extinguished at the time of the as- 
signment. But, on the other hand, 
suppose the maker refused to pay the 
note to the assignee. Would the as- 
signee not have recourse on the payee, 
and the latter, in turn, upon the maker? 
If so, and we presume this is so, then 
the note was not paid and extinguished 
by the assignment at request of the 
maker, the usury had not been paid at 
that time, and the one year statute only 
began to run upon actual payment of 
the debt evidenced bythe note. Wein- 
cline to the latter view because, while 
the contingency remains of the assignee 


237 


throwing the note back upon the payee, 
in case of non-payment by the maker, 
and the payee’s being compelled to en-— 
force payment from the maker, there 
can be no complete novation such as is 
shown where a new note is given, or 
judgment confessed, by maker to as- 
signee, in both of which cases the payee 
is released from liability on his assign- 
ment, and iscompletely out of the trans- 
action. 

As said above, we have assumed the 
decisions above cited are still the law of 
Kentucky; but even of this there can be 
no certainty at the present day, in view 
of the wabbling course of decision which 
has followed the enactment of this usury- 
statute, the 
more modern decisions, in which older 
rules have been overturned, a renewal 
note in which part of the makers are 
different, but payee the same, (and in 
one case, even, it is said, where there is 
a change of payee) will discharge those 
bound upon the old obligation, because 
it is a new contract, but it will not constitute 
@ payment oftheusury. Thesedecisions 
are reviewed in the latest case, Neal v. 
Rouse,93 Ky.151,decided in 1892. From 
their tenor,as well as from what has been 
heretofore said, we incline to the opinion 
that a payee of a note,carrying usurious 
interest, who assigns the note, even at 
written request of the maker, will remain 
liable to refund excessive interest 
received, until one year after the pay- 
ment of the debt in full to the assignee; 
and if he does not want this liability to 
hang over him indefinitely, better not 
assign the note, but enforce payment 
for what it is worth, from the maker. 
We doubt whether, to-day,in Kentucky, 
either a confession of judgment by ma- 
ker to assignee, or execution of new note 
by maker to assignee, would be held a 
‘*payment of usury” on the debt to set 


limitation According to 
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the statute running. Of course, all 
parties willing, the transaction outlined 
in the inquiry might be effected by S 
advancing money to B ona note, and B 
thereupon paying,and taking up the note 
to J. Then J would be liable to B for 
return of excessive interest, one year 
and no longer. 


Payment offirst mortgage—Administra- 
tion of Married woman's estate. 


Bel Air, Md. April 7th. 1898. 
Editor Banking Law Journal: 

Dear Sir:—I submit for your ‘‘Inquiry” col- 
umn the two following queries which have come 
to me in the course of my practice, and both of 
which are now pending in our courts, never 
having been decided in this state. 

1. Where two parties hold mortgages on the 
Same property, can the second mortgagee com- 
pel the first mortgagee to accept his money and 
assign his mortgage to him when the first mort- 
gagee has taken no steps to collect his money 
and is perfectly satisfied with his investment? 

2. B,a maiden lady, married C, but only 
lived with him two days and then separated. B 
was never known by her husband’s name, and 
in after years accumulated considerable prop- 
erty, and loaned money on notes, payable to 
her in her maiden name. Bdies. Should let- 
ters of administration be granted upon her es- 
tate in her maiden or married name, and if in 
her married name can her administrator collect 
the notes due her estate, made payable as afore- 
said? A Subscriber. 


1. A junior mortgagee has a right to 
redeem a prior incumbrance; and when 
he does so, he thereby acquires the right 
to the security held by the other. Cobb 
v. Dyer, 69 Me. 494; Gatewood v. Gate- 
wood, 75 Va. 407. 

In the last named case the court says: 
“It may be laid down as arule of almost 
universal acceptance that where there is 
a mortgage upon real estate, any per- 
son who has the right to redeem such 
mortgage, and actually does redeem it, 
is entitled for his indemnity to be sub- 
rogated to the lien of the mortgage.” 
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See, also, upon this subject, 116 N.Y. 
566; 29 W. Va. 480, and many other 
cases therein cited, which fully illustrate 
the subject. In Rappanier v. Bannon, 
8 Atl. Rep. 555 (Ct. of Appeals, Md. 
1887) the headnote is as follows: ‘A 
subsequent mortgagee is entitled to be 
subrogated to the rights of a prior mort- 
gagee, whose mortgage he has paid.” 
See also, Milholland v. Tiffany, 64 Md. 
455; Robertson v. Mowell, 66 Md. 530. 

2. Reply to second question post- 
poned to next number, 


Provision for Exchange—Usury. 


SAVANNAH, Ga., March 4, 1898. 
Editor Banking Law Journal; 

Dear Sik:—1. Where a three year promissory 
note provides for interest at the rate of 8 per 
cent, per annum, and contains the further stip- 
ulation for payment ‘‘with current rate of pre- 
mium on New York exchange,” will the note be 
subject to the defense of usury, because, alto- 
gether, the maker will be liable forthe payment 
of more than 8 per cent? 

2, When is a promissory note providing for 
payment ‘‘after date,” payable? 

Assistant Cashier. 


1. This point has already been passed 
upon by the Georgia courts to the effect 
is not usurious. In 
Smith v. Champion (August 1897) the 
supreme court of Georgia held: A pro- 


missory note, executed in this state and 


that such a note 


bearing interest at the maximum rate al- 
lowed by the statute, but not specifying 
any place of payment, is not usurious 
because of a stipulation therein for the 
payment of the principal and interest 
‘‘with current rate of premium on New 
York exchange;” there being nothing 
to show that this stipulation was made 
with intent to evade any law against 
The court said ‘‘the engage- 
ment to pay such premium was really no 
more than an undertaking to pay the 
expense of transporting the money to 


usury, 
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New York. This was in effect making 
the money payable in New York, and 
this alone would not render the contract 
usurious,” 

2. A promissory note payable “after 
date” with no other time for payment 
stated,is payable on demand. See, Mor- 


rison v. Morrison, Georgia Supreme 


Court, 1897. 


Patent Right Notes in Tennessee. 
First NATIONAL BANK, 
Gallatin, Tenn. April 14, 1898. 
Editer Banking Law Journat: 

Dear Sirn:—in the November 18y7 number of 
the BANKING LAw JourRNAL, in referring to the 
act of the legislature in this state, making it a 
felony to sell a patent right, or any interest in 
one, and taking a note for such a sale without 
the note stating that it was given for a patent 
right or an interest in a patent right, you com- 
ment substantively, that the Supreme Court of 
Tennessee held that the maker of the note can 
not set up the provisions of the statute as any 
defense unless the note shows he gave it for a 
patent. Will you please give us the case in 
which the supreme court so held? 

Yours respectfully, 
Wn. Hat, Cashier, 


The cases referred to are the follow— 
ing: 

Louisville Banking Co. v. 
Supreme Court of Tennessee 1890, 88 
Unless a 
note given fora patent right discloses 


Haggerty, 


Tenn. 705. This case holds: 
that fact upon its face, it does not fall 
within the statute providing that such 
note shall be ‘‘subject in the hands of 
any holder or assignee to all the legal 
and equitable defenses to w'iich it was 
subject in the hands of the original 
payee, when the fact that it was given in 
such purchase appears on its face. 

Bank Vv. Stockell (1893) 92 Tenn. 252. 
Holds: The unexplained initials ‘‘C. I. 
P.” written upon the face of a negotiable 
note do not convey notice to an innocent 
indorsee of the note before its maturity, 


” 
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for value, and in due course of trade, 
that it was given in purchase of a paten', 
known as the ‘‘Chapin Iron Process” so 
as to let in defenses against such indor- 
see under the statute which is referred 
to in the foregoing case. 

To make this reply fully intelligible to 
other readers would say: 

1. By statute in Tennessee, set forth 
in the foregoing cases, notes given for 
patent rights were made subject to 
defenses, even in the hands of indorsees, 
where the fact that the note was given in 
purchase of a patent right, appeared on 
its face, the intention being to protect 
makers of such notes against fraudulent 
procurement and negotiation. 

2. But the Tennessee courts have held, 
as above shown, that note 
shows such fact on its fuce, it is enforce- 
able by an innocent purchaser. 
cent purchasers are thus protected, but 


unless the 
Inno- 


makers of such notes were left unpro- 
tected where they signed a patent right 
note without that fact appearing on its 
face. 

3. Hence to protect makers, chapter 
77 laws of 1897, (Reported in B. L. J. 
Nov. 1897) was enacted,making it a felony 
for anyone to take or receive a note or 
other security in the sale of a patent right 
unless it shall clearlyappear upon the face 
of the note or other security that it is 
given in the purchase of a patent right. 


Forged Check. 


Illinois, March 28, 1898. 
Editor Banking Law Journat: 

Dear Sir:—A bank pays a check drawn on 
itself against a depositor’s balance who can not 
The person who presents the check en- 
dorses it. The signature is made by mark 
properly witnessed, but afterwards proves to be 
a forgery throughout. Does the loss fall on the 
bank or can the endorser be held, although he 
be an innocent party? 


write, 


Cashier. 
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The rule of law is of general applica- 
tion that a bank is bound to know the 
signature of its depositor, and if it mis- 
takes the signature and pays acheck upon 
a forgery thereof, it can neither charge 
the money paid to its depositor’saccount, 
nor recover it from an innocent holder 
of the check to whom it has been 
paid. 

This rule has been established in cases 
where the written signature of a depos- 
itor has been forged. We never before 
ran across or heard of a case, where the 
depositor could not write, and had to 
sign his check, by mark. But in sucha 
case, the same rule would doubtless be 
applied—holding the bank bound, as 
against an innocent holder of the check, 
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to know the fact as to the genuineness 
of its depositor’s order, and concluded 
by its mistake. 

In the case presented, therefore, the 
bank would have no recourse upon the 
innocent holder, nor could it charge the 
payment to its depositor. But if the 
forged mark was witnessed by a respon- 
sible party, the bank would have a right 
of action against the witness to the 
forged signature. The personal respon 
sibility of a witness to a forged signature, 
to one advancing money on faith of such 
witness’ signature, has been decided in 
recent cases, reported in the Journal. 
If, however,the signature of the witness 
is also forged, the bank must pocket the 
loss. 


OUR MINOR COINS. 


It has been a long time since there has been 
any change in the character or form of our 
minor coinage. The nickel 5-cent piece has 
undergone one er two modifications in size and 
design since it has been in use; but to all in- 
tents and purposes it is still the same ugly and 
discolored little coin. The copper one-cent 
piece has undergone no change whatever in 
years. 

It is now proposed by some reformers in 
Washington to change the composition and 
style of the minor coins. After some delibera- 
tion the House Committee on Coinage, Weights 
and Measures has decided to look into the mat- 
ter of certain changes suggested in the small 
coins, and has reported favorably a resolution 
authorizing the Secretary of the Treasury to 
make experiments to determine the best mate- 
rials for minor coins and to submit new designs 
for them in Congress. 


As the result of its deliberations upon the sub- 
ject, the committee has reached the conclusion 
that the copper cent is undesirable, because it 
becomes dingy and dirty, and by corrosion, poi- 
sonous; and that the 5-cent nickel,three- quarters 
copper,should be displaced because it is too soft. 
It is pointed out by the committee that Switzer- 
land, Austria-Hungary and Italy have adopted 
pure nickel fortheir minor coinage with very 
satisfactory results,the coins being hard,durable 
and retaining their color, while not corroding. 

Of course, it is not desirable to make changes 
in the coinage too hastily, although it is admit- 
ted that our small coins are susceptible of much 
improvement, The resolution proposed will do 
no harm, however, as it only provides that the 
Secretary of the Treasury shall experiment. 
That official can be depended on not to proceed 
without due deliberation.—New Orleans Pic- 
ayune, March 23. 


THE WEST SIDE BANK OF NEW YORK. 


The West Side Bank, established in 1869, is 
one of the strong up-town institutions of the 


Metropolis. Itis located at 485-487 Eighth Ave., 
near 34th Street. It has a capital and surplus 
of $500,000 and from the last official statement 
made by the bank of its condition at the close of 
business on the 16th of December, 1897, its 
deposits were $2,868,800.26 and the amount of 


its loans and discounts was $1,934,225 03. 
Special features of the Bank's business are the 
following. The Bank draws bills of exchange 
in any amount required. in Sterling, Francs, 
Reichsmarks and all other currencies upon the 
principal cities in Europe and available in all 
parts of the world; also makes telegraphic trans- 
fers of moneys between this country and any 
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part of the United Kingdom,France and Bel- 
gium. The commercial and travelers’ letters of 
credit which it issues are available in all partsof 
the world. 

Another special feature of the Bank’s business 
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is its safe deposit department, which is equipped 
with a strong and modern vault and separate 
coupon rooms insuring security and privacy. 
The Bank rents safe-deposit boxes at a moderate 
yearly charge. 


NEW LEGISLATION. 


SAFE DEPOSIT AND TITLE INSURING POWERS OF CERTAIN NEW 
YORK TRUST COMPANIES. 


(Ch. 73, Laws New York, 1898; became a law, March 16, :898; with the approval of the Governor.) 


An Act* to amend Chapter 337 of the 
Laws of 1893 entitled ‘‘An act confer- 
ring additional powers upon trust 
companies within the counties of this 
state containing upwards of 300,000 
and less than 600,000 inhabitants. 


The People etc. do enact as follows: 
Sec. 1. Sectiont of Chapter 337 of the 
laws of 1893, entitled ‘‘An act conferring 
additional powers upon trust companies 
within the counties of this state contain- 
ing upwards of 300,000, and less than 
600,000 inhabitants,” is hereby amend- 
ed to read as follows: 
$1, Each trust company organized under 
the [general] banking law [s] of this 
state, and having its principal place of 
business within a county containing less 
than 600,000 and over 300,000 inhabit- 
ants, as appears by the last state or fed- 
eral enumeration of its inhabitants, and 
having a capital of $500 ,o0c or upwards, 
and each trust company organized under said 
law and having its principal place of busi- 
ness within a county containing less than 
300,000 and over 100,000 inhabitants, as 
appears by the last state or federal enumera- 


tion of its inhabitants, and having a capital 
tal of $200,000 or upwards may possess 
and exercise, in addition to the powers 
conferred upon it bythe [general] bank- 
ing law [s] of the state, the power,upon 
terms and conditions to be prescribed 
by its by-laws, to receive upon deposit 
for safe keeping, bonds, mortgages, 
jewelry, plate, stocks, securities and 
[valuable property of every kind| va/u- 
able papers of any kind, and other personal 
property, for hire, and to let out receptacles 
for safe deposit of personal property, and 
each trust company of the class first above 
specified may [and] also for hire [to] ex- 
amine titles to real estate, [to] procure 
and furnish information in relation there- 
to, and [to] guarantee or insure the title 
to real estate to persons interested in 
such real estate or in mortgages thereon 
against loss by reason of defective title 
or of other encumbrances [of or] upon 
such real estate, 

$2. This act shall take effect immedi- 
ately. 





*Matter in italics is new; matterin brackets omitted 
from old law. 


THE NEGOTIABLE INSTRUMENTS LAW. 


Maryland and Virginia have enacted, 
1898 sessions, the ‘‘Nego- 
Law,” previously 
(in 1897) enacted in New York, Con- 
necticut, Colorado and Florida. The 
full text of this law is published in the 


at their 
tiable Instruments 


BaNnkKinG Law JourNAL of September, 
1897, p. 503, and full explanation of the 
changes it effects in the matter of grace, 
maturity, indorsers, seals and other par- 
ticulars is made in the same number. 
(See page 473.) 
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MORTGAGE LAW 


The following law has been enacted 
by the legislature of South Dakota re- 
lating to the filing of addresses by owners 
of mortgages. 


An Act to require the holders of mort- 
gages to file their address with the 
Register of Deeds. 


Be it enacted, etc.: 


Section 1, Duty of mortgagees, The 
mortgagee of every real estate mortgage 
shall state therein his postoffice address 
before recording the same. 


Section 2. Duty of assignees. Every 


assignee or other owner or holder of any 
real estate mortgage shall, within thirty 
days after becoming the owner thereof, 
or within thirty days after the taking ef- 
fect of this act, file with the register of 


IN SOUTH DAKOTA. 


deeds of the county where such mort- 
gage is recorded, a statement showing 
the page and volume where such mort- 
gage is recorded, and his name and 
postoffice address, and it shall be the 
duty of the register of deeds of any such 
county to so enter the address upon the 
margin of the record of any such mort- 
gage when filed. 

Section 3. No interest shall become 
due and collectible by the mortgagee or 
owner of any mortgage upon any real 
estate in the State of South Dakota 
until the provisions of section one and 
two have been complied with. 

Section 4 Repeal. All acts and parts 


of acts in conflict with the provisions of 
this act are hereby repealed. 
Approved March 9, 1897. 


AMERICAN BANKERS’ ASSOCIATION, 


The Executive Council of the Ameri- 
can Bankers’ Association met in New 
York city during the present month and 
selected Denver, Colorado, as the place 
for holding the next annual convention. 
The exact date has not yet been fixed, 
but it will be late in August or early in 
September. 

The Protective Committee reported 
that its detective agents have investi- 
gated and reported on the operations of 
over 170 forgers and swindlers since the 
Of 50 criminals who 
swindled, or attempted to swindle mem- 
bers of the Association since August 1, 
1897, 23 are under arrest and 8 of these 
have been convicted. 

Only minor criminals and amateurs 
have operated on members of the Asso-- 
ciation. Professional criminals avoid 
the member banks and confine their op- 
erations to outside institutions. 

Since Aug. 1, 1897, 32 banks not mem- 
bers of the Association, have been at- 


last convention. 


tacked by burglars with a loss of $151,922, 
In twelve other instances, although no 
money was secured, much damage was 
caused by explosions. The only mem- 
ber of the Association attacked by bur- 
glars, since Feb. 1895, has been the 
Howard Bank of Boelus, Neb. One of 
the burglars engaged in this robbery, 
Otis Anselon, has been captured by the 
Association and was sentenced on Feb. 
15 to 3 yearsand 6 months imprisonment. 

The following figures show the poten- 
cy of the ‘‘American Bankers” protective 
system in preventing depredations on 
member banks: From February 1895 to 
date, 121 attacks have been made on 
non-member banks with a reported loss 
of'$281,681,this not including many losses 
by banks never reported. In the same 
period of time, notwithstanding the fact 
that the American Bankers’ Association 
has a membership of 3,100, the total loss 
to its members from burglars, robbers 
or sneak thieves, only amounts to $6,875. 
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Address by Alvah Trowbridge, Esq., Vice- President National Bank of North America, delivered at the rooms 
of the Merchants’ Association at 12 u’cleck noon, Monday, March 14, 1898. 


One of the very important subjects 
that from time to time come to the sur- 
face in all mercantile experience is that 
of cash payments. It has to do with, 
and influences in a very considerable 
degree, every department of business 
of the manufacturer, the merchant and 
the banker. I shall speak of this sub- 
ject from the New York standpoint, and 
expect to show, looking at it from our 
point of view, where there is consider- 
able room for improvement in the pres- 
ent system of making and receiving pay- 
ments for goods sent out through the 
country. 

Taking it for granted that the manu- 
facturer and merchant in this Associa- 
tion has to make his payments here, 
either he must make arrangements to 
receive his pay here, or he must be at a 
loss, by the amount necessary to trans- 
mit his funds from the home of his 
debtor to his own bank account. There 
may be circumstances under which a 
merchant in New York will sell goods to 
a party residing at some outlying point, 
and agree to bear the expense of re- 
mitting for the bill. If his profits on 
the goods warrant such a course he may 
properly do so. The object of this 
paper is not to discuss that part of the 
merchant’s business. 

The custom, however, is, that for 
goods sold, merchants here receive 
checks on every imaginable point, from 
the St. Lawrence to the Gulf, and from 
the Atlantic to the Pacific, and there are 
several reasons why the merchant in the 
interior should wish to have it so. He 
may be interested in his local bank, and 
desire that institution to profit by the 


price of collecting and remitting for his 
check. There are cases where by so 
doing he may gain time to get his money 
together with which to meet the check. 
The country banker is not in business 
for pure love of work and generally gets 
a fair price for remitting to this city the 
amount of checks sent him for collection, 
Checks on out-of-town banks, in the 
aggregate, amount to a very large sum 
to be collected, and the cost of collect- 
ing should be a charge against the price 
of the goods sold, 

The question here arises, is this a 
charge against the goods sold? Does 
the merchant stand the cost of transact- 
ing his own business? The membership 
of this Association comprises a consid- 
erable number of banks. Speaking 
from the standpoint of these institutions 
I am enabled to say that many mer- 
chants do not expect to stand the cost 
of collecting their country checks, but 
do expect the banks to do it for them 
without charge. This may do very well 
in asmall way, and very many banks 
would not object to obliging their de- 
positors, even at the expense necessary 
to collect a few checks, but the business 
has come to such proportions that seeing 
the banks are not in the mercantile busi- 
ness and can derive no profit from the 
selling of goods, I think they are being 
asked to bear too large a part of the 
burden of trade. 

At the time of the December, 1897, 
statement of the clearing house banks 
of New York, there was shown an item 
of $54,267,200 due from banks, which 
represents the amount of country checks 
received on deposit by these clearing 
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house banks, which had been sent out to 
country banks for collection. If the 
average check sent out by a New York 
bank for collection takes six days’ time, 
we may say that $9,000,000 per day of 
country checks are ‘deposited in the 
clearing house banks of New York city. 
The average cost, including time, is ap- 
proximately, one-tenth of 1 per cent, 
The percentage is more easily calculated 
in this case than the time. Take one- 
tenth of 1 percent. on the amount stated 
above and you have a nice little sum of 
$9,000 per day added to the profits of 
whom it may concern at the expense of 
the banks. 

It is all very well to say that the mer- 
chants of New York offer unlimited ad- 
vantages to their customers throughout 
the country. I have no doubt that by 
the advantages offered they are enabled 
to secure a very large amount of busi- 
ness at the expense of a disinterested 
party. 

Perhaps this is no place to criticise the 
action of merchants, but I have told you 
that banks are also members of this asso- 


THE 

The Second Annual Meeting of the Pennsyl- 
vania Association of Public Accountants was 
held in Philadelphia on Monday, April 18, 1898, 
and was largely attended by the members and 
much interest manifested. 

The Treasurer's Report showed the finances 
to be in excellent condition, all initiation fees 
and dues being paid up,and all expenses for the 
year paid, leaving a comfortable balance in the 
treasury. 

The following officers were elected to serve 
for the ensuing year,— 
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ciation, and if this association looks ou‘ 
for the interest of its members, banks 
have as good a right as others. If the 
case were incurable, it would be useless 
to speak of it, but it may be cured so 
easily, the wonder is it has been allowed 
to run so long. The merchant invoices 
goods at “cash” “cash thirty days,” or 
“four months,” as the case may be. 

Why not say ‘‘Cash in New York?” 

Does your Boston, or Lowell, or Lon- 
don, or Paris, or Manchester creditor 
allow you to send him a check on Port 
Chester or New Haven,or even Chicago 
or New York? 

Why don’t you make him take them, 
as I have been told by merchants their 
country debtors make them take any- 
thing, and they are glad to get what 
they can? Why cana merchant in the 
country make you take what you cannot 
compel your creditortotake? Or,if you 
are willing to take his country check, why 
not pay the cost of collecting it, instead 
of loading the bank with the unprofit- 
able part of the business of selling 
goods? 


PENNSYLVANIA ASSOCIATION OF PUBLIC ACCOUNTANTS. 


President, John Heins, Philadelphia, 

Vice Pres., John Vaughan, Pittsburgh, 

Secretary, J. E. Sterrett, Philadelphia. 

Treasurer, William M. Lybrand, Philadelphia. 

Executive Committee,— 

C.N. Vollum, Chairman Philadelphia. 

John W. Francis, Philadelphia, 

H. B. Hayes, Philadelphia,and the President 
and Secretary ex-officio. 

The Association has in its membership prac- 
tically all the leading Public Accountants in the 
State,and new members are rapidly being added. 


EDUCATIONAL DEPARTMENT FOR BANK CLERKS. 


This department is rapidly assuming a definite 
shape, and in the near future,probably with the 
next number, we shall begin, and regularly con- 
tinue, the publication of matter along the lines 
heretofore outlined. We répeat our request for 
contributions from bank clerks. We would like 


to have inquiries from them upon subjects as to 
which they desire knowledge and short articles 


upon any phase of interior bank work. 

In the present number, there are several 
educational features that may be usefully stud— 
ied. Among others, the article upon ‘‘Demand 
After Banking Hours” illustrates the process by 
which a rule of law is formed; many of the 
decisions and replies to questions,also, illustrate 
transactions in actual banking and their outcome. 
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CURRENT NEWS AND TOPICS. 


Embracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


Charter Day, May 4th, has been made a legal 
holiday in New York city. 


The fifth annual convention of the New York 
State Bankers’ Association will be held at 
Niagara Falls, on Friday and Saturday, July 22 
and 23. It is expected that every bank in the 
state will send a delegate to this convention,and 
delegates are expected to take their wives, for 
whose comfort and entertainment special 
arrangements will be made. Special reception 
committees have been appointed from each 
group to facilitate introductions between the 
members of the different groups. The officers 
of the association are: A. B. Hepburn, Pre- 
sident; E. A. Groesbeck, Albany Vice-President; 
F. W. Barker, Syracuse, Treasurer; and Walter 
E. Frew, Long Island City, Secretary. 


The Washington Evening Star, says: ‘‘That 
feature of the money order system which per- 
mits a sender to waive identification will very 
likely be changed within a short time. It is 
believed by some that this feature is contrary to 
law, and it is understood an investigation is 
now being made of the law to determine the 
question. If it is, the right of a person to 
waive identification will be immediately denied. 
If, on the other hand, it is found there is an 
ample warrant of law for such a practice, a bill 
will be introduced in Congress which will abol- 
ish the practice. 

‘‘Those who have this subject directly under 
consideration agree that this element of fraud 
should be removed. It was tothe recently de- 
veloped frauds in connection with spoiled money 
orders that this matter was brought fairly before 
the authorities. Had the thief not been able to 
waive identification it would have been much 
harder for him to obtain the money. 

‘The department even now is engaged in 
closing the accounts of a postmistress who got 
into trouble because of this feature of the sys~ 
tem. It appears her father, a good-for-nothing 
drunkard, had such an influence over her that 
he practically ran the office. He began pilfering 
and the postoffice inspectors found him out. 

When he found he was trapped he filled out a 


number of money orders payable to himself 
without identification at a number of postoffices 
along the road and skipped. He collected $2,400 
which he spent before being apprehended. It 
was claimed when the Postoffice Department 
sought to close the accouny that the department 
was lax in permitting the inspector, when he 
knew of the wrongdoing of the man,to leave the 
office open, when he should have taken charge 
of it and closed it. The department acknowl- 
edges that it erred, and is now dickering for 
a compromise. 

‘Money orders upon which identification is 
waived have been a blessing to many. Actors 
when on the road resort to this means of saving 
money and buy at different points along the 
road money orders payable in some far western 
city, where they fear their company will be 
stranded. They could not do this with a check, 
because identification is required by a bank. 

‘-But the system has been abused to such an 
extent and the government has suffered so much 
through losses that it is about settled that in the 
near future no money will be paid unless the 
person drawing the same is identified.” 


A mortgage for $100,000,000 has been recent- 
ly filed in Shawnee county, Missouri. It is 
given by the Chicago, Rock Island & Pacific 
Railway to the Central Trust Co. of New York. 
The railway proposes to issue bonds to the ex- 
tent of $100,000,000, secured by a mortgage on 
all its lines in Illinois, Iowa, Mississippi, Ne- 
braska, Kansas, Colorado, Indian Territory and 
Oklahoma, together with its equipment, fran- 
chises and appurtenances, The cash secured by 
the mortgage will be used to pay off mortgages 
of $62,712,000 now carried by the road, 

Shawnee county is only one of hundreds of 
counties where this same mortgage will be filed. 
The law provides that the mortgage shall be 
filed in every county of every state through 
which the road operates. This is a very expen. 
sive operation, The mortgage occupies 86 pages 
of printed matter, and the cost of filing is over 
$25 in each county. 

The board of directors of the Phi'adelphia 
Grocers’ and Importers’ Exchange, at a meeting 
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held April 13 passed the following resolutions: 


Whereas, The number of bank failures in our 
city the past few years show, on investigation, 
loose and careless management by the directors 
and the criminal and unlawful acts of some of 
the officers,by which their patrons have suffered 
much loss and inconvenience, thus promoting 
distrust among them, and thereby shaking the 
confidence reposed in other financial institutions 
of our city; therefore be it 

Resolved, That in order to more fully estab- 
lish public confidence in the banking institutions 
of our city, and for the better protection of 
depositors, who often place their money in 
these institutions because of the guarantee that 
some of the names in the managementgives, we 
call upon every director to attend faithfully to 
the trust imposed upon him by giving that kind 
of vigilance to the business of his institution with 
the same degree of close and minute attention 
which a good business man applies to his own 
affairs, and that he shall examine and determine 
that its affairs are being conducted properly,and 
that the management is in accordance with 
law. 


We have received the report of the fifth annual 
meeting of the State Bar Association of Utah 
held at Salt Lake City in January. Among the 
proceedings is an interesting address by Mr. 
Richard B, Shepard of Salt Lake on ‘Some re- 
cent changes in our laws” in which he points out 
some of the notable changes made in the statute 
laws of the State and praises the Revised Statute, 
of 1898, as a whole, as being a vast improvement 
on the heterogeneous mass of 
supplanted. 


laws which it 


CRIMINAL RECORD. 


Forcep CERTIFICATION. —William Goerdis, 
formerly a member of the New York Consoli- 
dated Exchange, pleaded guilty to a charge of 
forgery in the Court of General Sessions on 
March 24th. Goerdis forged the signature of 
Geo. L. Rives and the bank certification of the 
Northside Bank of Brooklyn to a check for $18,- 
0% about six months ago. With this fictitious 

asis of cre“it, he succeeded in purchasing 100 

Rares of Cuicago Gas Stock from a firm of Wall 
otreet brokers. These shares he hypothecated 
with Mendham & Co. for $6,000, but instead of 
cash he received their check for the amount. He 
took this check to the office of Zimmerman & 
Forshay, in Wall Street, where he tried to get 
the same amount in Spanish gold. But before 
he had succeeded in effecting this transaction, 
discovery of the original forgery had been 
made and he was arrested in the office of the 
ast named firm. 
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ForGep CHEeck.—Charles Stuart, who a month 
ago, posing as the representative of J. B. Beers 
Publishing Co. of Chicago, is alleged to have 
swindled several prominent citizens and banks 
in Norwalk, Conn. by means of forged checks, 
has been arrested at Omaha, Neb., and brought 
to Norwalk for trial. 


SarE-BLowers.—Correspondence from Frank- 
lin, Ill. under date of March 1gth, says: Bur- 
glars last niyht completely wrecked the vault 
and safe of the Bank of Franklin and secured 
$10,000 in gold, silver and currency. 

*‘The men broke into a blacksmith shop near 
the bank and secured several wrenches and 
heavy hammers, and with these forced the door 
of the bank, They wrenched off the register on 
the door of the brick vault, in which was the 
safe, wrenched off the register on the safe, and 
inserted a charge of nitro-glycerine. The ex- 
plosion must have been a heavy one, as parti- 
cles of the safe were blown almost through 
the vault. This exposed the boxes containing 
the money. 

‘‘After the robbery they stole a handcar and 
escaped to Jacksonville, the car being found this 
morning, as well as two safety-deposit boxes, 
which they took from the bank. The chief of 
police of Jacksonville wired that three men were 
in town this morning looking for a clothing 
store before the stores had opened for the day. 
They boarded an early morning Chicago and 
Alton train for the south. He was enabled to 
give a minute description of the men, and this 
bas been sent to St. Louis and other cities. 

‘**No one heard the explosions nor have any 
strange men been seen around here, which is 
indicative that the men were experts, and that 
they came in after dark.” 


A report comes from Hutchinson, Kan., as 
follows: ‘‘Robbers blew open the safe of the 
State Bank of Nickerson early in the morning 
of March 20, and got away with between $5,000 
and $6,000. The vault and safes gave the 
cracksmen a great deal of trouble and four 
charges of powder were used. It 
o'clock before the job was finished. 

‘*The noise of the explosions aroused F. H. 
Werries, who lives near the bank, but two of 
the robbers who remained on guard in the street 
covered him with Winchesters and kept him 
from giving the alarm. Meantime their two 
comrades in the bank worked away with re- 
doubled energy. 


was after 5 
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‘In blowing the safe considerable paper was 
blown into bits and left on the floor of the 
vault, but L. C. Brown, president of the bank, 
says the robbers got $1,500 in gold, $500 in sil- 
ver,and between $3,000 and $4,000 in bills. The 
loss is fully covered by burglar insurance. 

‘The robbers made a clean eScape and no 
clew can be found.” 


From Kankakee, Ill. under date of March, 23, 
we learn: ‘‘The Bank of John Poutras of St. 
Anne was entered last night and the vault blown 
open with nitro-glycerine but the thieves were 
frightened before they commenced work on the 
safe. A small amount of cash was secured. It 
is believed the burglars belong to a gang which 
has committed numerous small _ robberies 
throughout the country. Officers are on their 
track.” 


ForcED BANK Drarrs.—Telegrams reach- 
ed the office of the Kansas Commissioner 
of Banking on April 9th announcing the swindl- 
ing of the Caney Bank and also the Cherokee 
Bank of the State by means of forged bank 
drafts. The Cherokee State Bank was defraud. 
ed to the amount of $400 by a man going under 
the name of C. H. Bentley, while the Caney 
Bank was swindled out of $200 by S. D. Wallace. 
The work is done by a co-operative gang, as all 
the bogus drafts are drawn on the Importers’ 
and Traders’ bank of New York by Goldsmith 
& Kolb, of Lima, O. 

A week before Banker Condon of Oswego was 
swindled out of $400 by the same gang. In 
every case the swindler pretended to be a horse 
buyer and presented drafts at the banks to be 
cashed. If there was any question raised the 
swindler would give the bank time to hear from 
the drafts, and, of course, it would be all right. 
In ten days or two weeks the swindlers would 
present another draft and the banker having 
made satisfactory collections before would cash 
the drafts withont question. The second draft 
would go to protest. So far as heard from the 
swindlers have already made away with $1,000 
in Labette and Montgomery counties. 


STOLEN CuRRENCY.—A dispatch from Bismarck, 
N. D., under date of March 16th states that a 
package containing $1,000 in currency and 
checks consigned by County-Treasurer Allen of 
Emmons County to the First National of Bis- 
marck, was stolen between Williamsport and 
Livona, two small stations on the Star route 
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from Williamsport to Bismarck. One of the 
mail-carriers, a boy of 18, is suspected of steal- 
ing the package and has been arrested. 


Correspondence from Detroit, Mich., under 
date of March 23rd., states that detectives are 
trying to locate $1,000 extracted from a con- 
signment of $10,000 in currency shipped from 
the First Nat. Bank of Chicago March Igth to 
the State Bank of Traverse City, Mich. The 
money left the Chicago, Bank in one package 
containing ten bundles of $1,000 each. It was 
registered in the Adams Express Office and 
when delivered to the bank at Traverse City was 
found to contain but $9,000. The package had 
been cleverly re-sealed by the robber. 


RATE OF INIEREST IN BALTIMORE. 


Notice has been served on the depositors of 
the Savings Bank of Baltimore that on and 
after April 1 the annual interest allowed on de- 
posits will be at the rate of 3 per cent instead 
of 3% percent. This action is explained on the 
ground that safe securities, suitable for savings 
bank investment, have advanced to such a high 
price as to yield but a small rate of interest on 
the purchase. All the savings banks in Balti- 
more are expected to take similar action in the 
near future. — 


ADVERTISING MANAGER'S COLUMN. 


Hitherto, most of the Adding Machines on the 
market have been brain-savers, but time wasters. 
The Surprise Adder, an advertisement of which 
appears in this issue of our magazine, combines 
mechanical accuracy with mental speed, in a 
compact mechanism of sURPRISING simplicity. 
The machine requires a space of only thirty-six 
square inches, is operated by the fingers of the 
left hand, leaving the right free tc retain a pen- 
cil for noting the totals, and while adding only 
one column at a time, has a capacity for speed 
three or four times that of machines which add 
three or four columns at once. 


The heating of offices and dwellings has for 
years been the subject of careful study and in- 
vestigation. The end aimed at has been a 
method which wou!d insure an even and proper 
temperature and pure air, with the greatest 
economy of fuel. Inthe cold climates of our 
Northern States the primitive open fire-place, 
confessedly the most perfect ventilator, giving 
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the most cheerful and delightful fire, proved 
wholly insufficient for comfort and extravagantly 
wasteful of fuel. Ninety per cent. of the heat 
produced passed up the chimney. The necess- 
ity for more heat, at less cost, gave birth to the 
invention of the air-tight stove, which, offering 
no means of escape for the vitiated air and 
poisonous gases which it helps to generate, is a 
constant menace to health. 

The stove has been so long and loudly 
denounced by the best physicians, that in all 
but the cheapest modern dwellings it has given 
place to hot air furnaces and steam. Yet these 
methods, without some independent system of 
ventilation, all of which are expensive and 
unsatisfactory, are open to the same objections 
as the stove; and in the more luxurious homes, 
where economy need not be studied, they are 
invariably supplemented by open fire-places for 
ornament and ventilation. 

Inventors have long struggled with the prob- 
lem of securing the perfect ventilation of an 
open fire, with adequate heating power and 
economy of fuel. This problem has atlast been 
successfully solved. The Aldine Fire-Place 
satisfies all requirements. It is a perfect venti- 
lator, an admirable heater, and the most eco- 
nomical consumer of fuel ever placed upon the 
market. 

The common grate, in general use, heats the 
oom by direct radiation alone. The Aldine 
Fire-Place,in addition to this direct radiation, by 
means of its air-circulating power, distributes 
more heat through the room by indirect radiation 
from its heating flues than can be obtained from 
the most improved pattern of stove using the 
same amount of fuel. In the construction or 
remodelling of Offices and dwellings, the cele- 
brated Aldine Fire-Place and artistic wood 
mantels should not be overlooked. For further 
particulars, write the Aldine Manufacturing Co, 
Grand Rapids, Mich. 


We invite the attention of bankers, bank 
clerks and merchants to the advertisement of 
‘* The Secretary’s Manual,” and also ‘‘ The Le- 
gal and Mercantile Hand-book of Mexico,” 
two books published by W. H. Carney, of Santa 
Paula, California, which filla useful place in 
the banking and commercial world. Assistant 
cashiers, or others who expect to act as bank 
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secretaries, will find the ‘* Secretary’s Manual’ 
ery valuable. Mr. Carney will mail a circu- 
lar, fully describing it, upon application. The 
‘** Legal and Mercantile Hand-book of Mexico” 
is a valuable work in English on the subject of 
the laws of trade and commerce of Mexico, use- 
ful to all who have business interests there. A 
combination price is made for the two books. 


In all well-equipped dwellings,a refrigerator, 
especially in the summer time, is an important 
adjunct in the matter of health,convenience and 
domestic economy. Being a storehouse for 
food, it should be so built and arranged that it 
will keep its contents in perfect purity,economize 
ice,and be so placed that it is readily accessible 
from the outside. Grave objections on the 
score of health have been made to the zinc-lined 
refrigerator, by reason of retaining particles of 
food which will cause fresh food to become bad 
inashorttime. In this connection, attention 
is invited to the advertisement of McCray’s 
Modern Refrigerators, wood and tile lined, which 
are designed to meet all requirements of health, 
convenience and economy. Every banker 
having plans drawn fora new dwelling, would 
do well to have the architect write for informa- 
tion to the manufacturers as to the proper place 
to locate this important piece of furniture; and 
all interested in having modern sanitary re- 
frigerators in their dwelling houses should write 
the Mc Cray Refrigerator Company of Kendall— 
ville, Indiana, for their catalogue. 


Those contemplating the purchase of a type- 
writer would do well to investigate the Brooks 
Visible-Writing machine advertised in another 
column by the General Agents, O. R. Wood & 
Co., Dayton, Ohio. The Brooks is a standard 
high-grade typewriter and has stood the test of 
years. The writing of the machine is absolutely 
visible as soon as printed. 


———$—$__—_< 


We all use figures to some extent, and how- 
ever learned or great, we occasionally have to 


add, subtract, multiply and divide, and to cal- 
culate interest. Among our advertisements is 
‘*Hunter’s Proofs” which are simple but accurate 
proofs of sums in the four rules mentioned, and 
which will be found useful in all calculations of 
this kind. The interest rule is alone worth the 
price asked, $1.00. Stamps taken. 








EDWARD LYMAN SHORT. 
(See page 264). 





